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STATEMENT. 


HE  State  of  North  Carolina,  by  acts  ratified  January  27,  1849,  an<^  February 


J.  14,  1855,  subscribed  for  stock  in  the  North  Carolina  Railroad  Company 
of  the  par  value  of  $3,000,000. 

To  pay  for  this  stock  she  borrowed  money,  and  issued  certificates  redeemable 
in  thirty  years,  with  interest  payable  semi-annually. 

In  the  laws  authorizing  these  subscriptions  and  loans,  she  pledged  for  the 
payment  of  the  certificates  the  faith  of  the  State,  the  stock,  and  all  dividends 
which  might  be  declared  thereon. 

From  the  year  1869,  the  State  received  the  dividends  upon  the  stock  and 
appropriated  the  money  to  purposes  other  than  the  payment  of  the  interest.  A 
large  amount  of  coupons  being  unpaid;  a  number  of  the  bondholders  consulted 
WALTER  J.  Budd,  esq.,  of  Philadelphia,  wrho  prepared  a  Bill  in  Equity,  praying 
the  Circuit  Court  of  the  United  States  for  the  fourth  circuit ;  first,  to  restrain 
the  Treasurer  of  the  Railroad  Company  from  paying  any  future  dividends  to 
the  State  Treasurer;  second,  to  restrain  the  State  Treasurer  from  receiving  any 
future  dividends ;  third,  for  the  appointment  of  a  Receiver,  &c. 

This  Bill  was  presented  to  Hon.  Hugh  L.  Bond,  the  Circuit  Judge, 
February  24,  1871,  who  ordered  that  the  application  for  the  injunction  be  set 
down  for  hearing  March  28,  1871.  On  that  day  it  was  continued  to  June  term. 
June  17,  1871,  the  motion  for  the  injunction  was  argued  at  Raleigh  before 
Hon.  Hugh  L.  Bond  and  Hon.  Geo.  W.  Brooks,  by  Messrs.  Walter  J. 
Budd,  Phillips  and  Merriman,  Badger  and  F.  Carroll  Brewster,  for 
plaintiffs,  and  by  Messrs.  Battle  &  Son  and  F.  Moore,  pro  defendants. 

June  19,  1871 .  The  Court  awarded  the  injunctions  and  appointed  a  Receiver. 
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Several  dividends  were  accordingly  paid  to  the  Receiver,  and  by  him  dis¬ 
tributed  under  various  orders  of  the  Court. 

It  soon  became  evident  that  the  arrears  of  interest  could  not  be  paid  with¬ 
out  a  sale  of  the  stock,  and  a  motion  for  such  a  sale  was  made  by  the  plaintiffs, 
and  was  argued  November  26,  1873. 

The  Court  refused  the  application  at  that  term.  The  plaintiffs  renewed  the 
motion  at  Raleigh,  June  8,  1874,  before  Hon.  Morrison  R.  Waite,  Chief 
Justice  of  the  Supreme  Court,  and  Hon.  Hugh  L.  Bond,  the  Circuit  Judge. 


ARGUMENT. 


Mr.  Brewster  called  up  die  motion. 

Messrs.  Battle,  Gattling  and  Smith,  ( pro  defend¬ 
ants,)  objected,  that  no  petition  had  been  filed  lor  a 
re-hearing. 

Messrs.  Budd,  Badger  and  Brewster,  contended 
that  no  petition  was  necessary.  "Ihey  stated  that 
ample  notice  had  been  served. 

The  Chief  Justice  : — This  proceeding  is  purely  in¬ 
terlocutory.  The  Court  might  have  refused  the  motion 
at  a  former  term  because  of  the  depressed  condition 
of  the  money  market.  The  plaintiffs  might  renew  the 
application  at  every  term.  The  argument  will  pro¬ 
ceed. 

Mr.  Brewster, 

May  it  please  the  Court. 

We  esteem  ourselves  fortunate  in  being  permitted  A£SJ?of 
to  re-argue  this  question,  and  in  the  encouragement 
derived  from  the  presence  of  the  Chief  Justice. 

The  permission  to  discuss  this  motion  a  second  time 
is  an  assurance  of  its  importance  in  the  judgment  ol 
your  Honors. 

The  issue  is  momentous,  for  it  involves  millions. 

But  beyond  all  this  it  embraces  principles  of  great 
magnitude.  Without  further  introduction,  I  shall  call 
your  attention — 
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The  facts. 


The  Law 
containing 
the  contract. 


I.  — To  the  law  which  gave  birth  to  the  contract  I 
ask  you  to  enforce. 

II.  —  To  the  pleadings  which  constitute  the  present 
issue. 

III.  — The  undisputed  facts  of  the  case  ;  and 

Lastly,  to  the  propositions  of  law  upon  which  my 
motion  rests. 

The  contract  we  set  up  may  be  stated  in  a  few 
words.  We  say  that  in  the  year  1849  the  State  of 
North  Carolina  created  a  Railroad  corporation — sub¬ 
scribed  to  two  millions  of  the  stock — invited  loans  to 
pay  lor  this  stock,  and  issued  to  the  persons  advancing 
the  money,  interest  bearing  bonds,  and  that  the  State 
pledged  for  the  payment  of  these  bonds  and  their 
interest,  the  stock  thus  purchased  and  all  its  dividends. 
Those  bonds,  with  heavy  arrears  of  unpaid  interest,  we 
this  day  represent  at  your  bar,  and  we  simply  ask  that 
the  stock  pledged  for  these  payments — the  stock  bought 
with  our  money — our  stock — be  sold  to  satisfy  our  just 
demand. 

She  who  never  paid  one  dollar  for  a  single  share, 
she  who  for  years  received  and  misappropriated  the 
dividends,  still  seeks  to  hold  these  millions. 

In  proof  of  this  strange  but  exact  statement,  I  turn 
you  in  order — 

First. — To  the  statute  of  North  Carolina,  ratified 
January  27,  1849. 

The  first  thirty-five  sections  created  the  North  Caro¬ 
lina  Railroad  Company,  and  provided  for  its  manage¬ 
ment. 

The  thirty-sixth  section  provided  for  a  State  sub¬ 
scription  in  these  words : 


ARGUMENT. 


9 


Sec.  36. — That  whenever  it  shall  appear  to  the 
Board  of  Internal  Improvements  of  this  State,  by  a 
certificate  under  seal  of  said  Company,  signed  by  their 
Treasurer,  and  countersigned  by  their  President,  that 
one-third  have  been  subscribed  for  and  taken,  and  that 
at  least  five  hundred  thousand  dollars  of  said  stock  has 
been  actually  paid  into  the  hands  of  said  Treasurer  of 
said  Company,  the  said  Board  of  Internal  Improve¬ 
ments  shall  be,  and  they  are  hereby  authorized  and 
required  to  subscribe  on  behalf  of  the  State  for  stock  toTskebscHbe 
in  said  Company,  to  the  amount  of  two  millions  0f t0  thc  btock- 
dollars  to  the  capital  stock  of  said  Company ;  and  the 
subscription  shall  be  paid  in  the  following  manner, 
to  wit:  The  one-fourth  part  as  soon  as  the  said  Com¬ 
pany  shall  commence  work,  and  one-fourth  thereof 
every  six  months  thereafter,  until  the  whole  subscrip¬ 
tion  in  behalf  of  the  State  shall  be  paid ;  Provided ,  the 
Treasurer  and  President  of  said  Company  shall,  be¬ 
fore  they  receive  the  aforesaid  instalment,  satisfactorily 
assure  the  Board  of  Internal  Improvements  by  the 
certificates,  under  the  seal  of  said  Company,  that  an 
amount  of  the  private  subscription  has  been  paid  in 
equal  proportion  to  the  stock  subscribed  by  the  State. 

The  thirty-seventh  section  authorized  a  loan  in 
these  words: 

Sec.  37. — That  if  in  case  the  present  Legislature  The  state 
shall  not  provide  the  necessary  and  ample  means  to  ™a°n£y  t‘° 
pay  the  aforesaid  instalments  on  the  stock  subscribed  stock‘ 
for  and  on  behalf  ol  the  State,  as  provided  for  in  the 
thirty-sixth  section  of  this  Act,  and  in  that  event  the 
Board  of  Internal  Improvements  aforesaid,  shall  and 
they  are  hereby  authorized  and  empowered  to  borrow 
on  the  credit  of  the  State,  not  exceeding  two  millions 
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Certificates 
to  be  issued 
for  principal 

AND  INTER¬ 
EST. 


The  stock 
pledged  for 
the  c  e  r  t  i  fi- 
cates. 


Dividends 
also  pledged 


of  dollars,  as  the  same  may  be  needed  by  the  require¬ 
ments  of  this  Act. 

The  thirty-eighth  section  empowered  the  State 
Treasurer  to  issue  certificates  of  loan: 

Sec.  38. — That  if  in  case  it  shall  become  necessary 
to  borrow  the  money  by  this  Act  authorized,  the 
Public  Treasurer  shall  issue  the  necessary  certificates, 
signed  by  himself  and  countersigned  by  the  Comp¬ 
troller,  in  sums  not  less  than  one  thousand  dollars 
each,  pledging  the  State  for  the  payment  of  the  sum 
therein  mentioned ,  with  interest  thereon  at  the  rate  of 
interest  not  exceeding  six  per  cent,  per  annum,  payable 
semi-annually ,  at  such  times  and  places  as  the  Treasu¬ 
rer  may  appoint;  the  principal  of  which  certificates 
shall  be  redeemable  at  the  end  of  thirty  years  from  the 
time  the  same  are  issued;  but  no  greater  amount  of 
such  certificates  shall  be  issued  at  any  one  time  than 
may  be  sufficient  to  meet  the  instalment  required  to 
be  paid  by  the  State  at  that  time. 

The  thirty-ninth  section  required  the  registration 
of  the  certificates. 

The  fortieth  section  provided  for  advertising  the 
loan. 

The  forty -fist  section  contained  the  pledge: 

Sec.  41. — Be  it  further  enacted;  That  as  security  for 
the  redemption  of  said  certificates  of  debt ,  the  public 
faith  of  the  State  of  North  Carolina  is  hereby  pledged 
to  the  holders  thereof,  and  in  addition  thereto ,  all  the 
stock  held  by  the  State  in  “  The  North  Carolina  Rail¬ 
road  Company"  hereby  created ,  shall  be ,  and  the  same 
is  hereby  pledged  for  that  purpose  ;  and  any  dividends 
of  profit  which  may  from  time  to  time  be  declared  on 
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the  stock  held  by  the  State  as  aforesaid,  shall  be 
applied  to  the  payment  of  the  interest  accruing  on  said 
certificates  ;  but  until  such  dividends  of  profit  may  be 
declared,  it  shall  be  the  duty  of  the  Treasurer,  and  he 
is  hereby  authorized  and  directed,  to  pay  all  such 
interest  as  the  same  may  accrue  out  of  any  moneys  in 
the  treasury  not  otherwise  appropriated. 

A  subsequent  Act,  ratified  February  14,  1855, 
authorized  a  further  subscription  of  one  million  dollars 
additional  upon  precisely  the  same  terms. 

The  Bill  charges — 

In  section  1: — That  the  North  Carolina  Railroad  th^nfi!fsis  of 
Company  was  incorporated  under  the  Act  of  January 
27,  1849,  wi';h  a  capital  of  $3,000,000,  divided  into 
thirty  thousand  shares  of  the  par  value  of  $100  each, 
and  the  officers  of  the  road  are  named. 

The  answers  admit  this — 

The  second  section  recites  the  authority  of  the  statute 
to  subscribe  on  behalf  of  the  State  to  the  said  capital 
stock  to  the  amount  of  $2,000,000. 

The  third  section  recites  further  from  the  Act,  the 
direction  to  the  State  Treasurer  to  issue  certificates  of 
debt  in  sums  of  not  less  than  $1,000  each,  and  pledging 
the  State  for  the  payment  of  the  sums  therein  named, 
with  interest  payable  semi-annually.  The  principal  to 
be  redeemable  at  the  end  of  thirty  years. 

The  fourth  section  avers,  that  as  security  for  the 
redemption  of  said  certificates,  the  public  faith  of  the 
State  was  pledged  by  said  statute  to  the  holders  of 
said  bonds,  and  in  addition  thereto,  all  the  stock  held 
by  the  State  and  all  dividends  on  such  stock  were  ptedged, 
that  said  dividends  should  from  time  to  time  be  applied 
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to  the  payment  of  the  interest  accruing  on  said  certifi¬ 
cates,  and  that  until  such  dividends  should  be  declared, 
the  Treasurer  of  the  State  should  pay  the  interest  as 
the  same  became  due,  out  of  any  moneys  in  the 
treasury  not  otherwise  appropriated. 

The  fifth  section  charges  that  the  Board  of  Internal 

o 

Improvements  did,  on  behalf  of  said  State,  subscribe  to 
said  capital  stock  to  the  amount  of  $2,000,000. 

admit  the  The  answers  admit  all  of  the  foreyoing  averments ,  but 
they  deny  that  any  certificate  was  issued  to  the  State 
or  to  any  of  its  officers  for  said  stock. 

d'he  remaining  sections  of  the  bill  charge  that  in 
payment  of  this  and  another  subscription  for  ten  thous¬ 
and  additional  shares,  the  State  issued  bonds  to  the 
amount  of  $2,797,000,  whereof  the  plaintiff  holds  certi¬ 
ficates  to  the  amount  of  $7,000;  that  since  October  1, 
1868,  no  interest  has  been  paid;  that  the  State  Treas¬ 
urer  has  received  as  dividends  upon  the  stock  $360,000, 
not  one  dollar  of  which  has  been  paid  to  the  bond¬ 
holders,  and  that  shortly  before  the  filing  of  the  bill 
a  dividend  had  been  declared  payable  March  1,  1871. 

All  of  these  averments  are  admitted  by  the  respondents. 

The  Bill  then  prays — 

1.  — That  it  may  be  decreed  that  the  certificates  are 
the  Bui.  a  lien  upon  the  stock  and  upon  all  dividends. 

2.  — That  all  dividends  now  or  hereafter  payable  on* 
said  stock,  may  be  decreed  to  be  paid  to  the  plaintiff 
and  other  holders  of  said  certificates  in  payment  of 
the  interest  due,  and  if  insufficient  for  that  purpose, 
then  that  a  sale  of  said  stock  or  a  part  thereof  be 
decreed.  This  is  the  prayer  we  propose  shortly  to 
discuss. 
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3. — The  Bill  asks  that  an  account  be  taken  of  the 
amount  due  by  the  State  for  arrears  of  interest.  That 
a  Receiver  be  appointed  to  take  the  dividends.  That 
the  Railroad  Company  be  restrained  from  paying 
said  dividends  to  the  State  Treasurer.  That  this 
officer  be  restrained  from  taking  the  dividends. 

That  the  Railroad  Company  deliver  to  the  Receiver 
a  certificate  for  the  stock  of  the  State,  and  that  said 
Company  be  restrained  from  issuing  any  new  certificate. 

Your  record  shows  that  injunctions  have  been 
awarded  at  former  terms  in  accordance  with  these 
prayers,  and  restraining  the  perversion  of  our  divi¬ 
dends.  Under  direction  of  the  Court  an  account  has 
been  taken  of  the  interest  in  arrear. 

From  the  report  of  your  commissioner  $2,794,000 

.  l  r  1  l  1  r  1  n*  of  bonds  are 

it  appears  that  01  the  bonds  01  the  State  here  ciaim- 

.  .  >ng  $647,490 

issued  in  payment  of  these  subscrip-  interest, 

tions,  there  is  now  outstanding  the 

amount  of . $2,794,000 

That  there  were  coupons  due 
and  unpaid  June,  1872,  to 
the  amount  of  .  .  $652,890 

In  December,  1872,  the  Court 
distributed  to  them  on  ac¬ 
count,  ....  256,500 

Leaving  due  at  that  date,  .  $396,390 

Since  December,  1872,  there 

has  fallen  due,  .  .  .  251,100 

Amount  of  present  arrear  of 
interest,  which  will  constantly 
increase,  ....  $647,490 
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After  a  full  hearing,  this  Court  at  June  term,  1871, 
awarded  to  us  as  I  have  already  stated,  injunctions 
which  restrained  the  further  perversion  of  our  divi¬ 
dends,  and  at  June  term,  1872,  you  made  a  decree 
establishing  our  right  ol  lien  upon  this  stock.  Regard¬ 
ing  the  principal  objection  to  my  motion  as  already 
res  adjudicata,  I  beg  leave  to  read  from  your  decree 
enrolled  June  26,  1872: 

This  court  “This  cause  came  on  to  be  heard  at  this  term,  upon 

has  already 

tehetne1nished  “  the  argument  of  counsel  heretofore  made,  and  there- 
“  upon,  upon  consideration  thereof,  it  is  ordered,  ad¬ 
judged  and  decreed  as  follows: — Namely,  that  the 
“  plaintiff,  Anthony  H.  Swasey,  and  all  others,  holders 
“  of  certain  bonds  or  certificates  of  debt  issued  by  the 
“  State  of  North  Carolina,  under  authority  of  an  act 
“  entitled  ‘An  Act  to  incorporate  the  North  Carolina 
“  Railroad  Company,’  ratified  the  27th  day  of  January, 
“A.  I).  1849,  an<l  under  an  act  entitled  ‘An  Act  for 
“  the  completion  of  the  North  Carolina,’  ratified  the 
“  14th  day  of  February,  A.  D.  1855,  who  shall  come 
“  in,  in  accordance  with  the  order  of  the  Court  to  be 
“  made  in  the  progress  of  this  cause,  including  any 
“  heretofore  made,  and  contribute  to  the  expenses  ol 
“  this  suit,  have  a  lien  upon  the  stock  owned  and  held  by 
“  the  State  of  North  Carolina  in  the  North  Carolina 
“  Railroad  Company. 

“  And  the  Court  doth  reserve  the  consideration  of 
“  the  question,  whether  if  the  said  dividends  shall  prove 
“insufficient  for  the  payment  of  said  interest,  it  will 
“order  a  sale  of  said  stock,  or  of  so  much  thereof  as 
“  may  be  necessary  to  satisfy  said  Swasey  and  the  other 
“  holders  of  said  certificate  as  aforesaid  ;  and  it  doth 
“  also  reserve  the  consideration  of  the  costs,  &c.,  and 
“all  further  directions.” 
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III. — The  following  facts  may  therefore  be  assumed  pJehdef"“fs’y 
as  undisputed: 

That  the  State  invited  these  loans  upon  a  pledge  of 
the  stock. 

That  she  did  not  pay  one  dollar  for  the  stock. 

That  the  loanholders  paid  for  all. 

That  the  certificates  of  loan  call  for  the  payment  ol 
the  interest  as  well  as  the  principal. 

That  the  stock  stands  specifically  pledged  for  the 
certificates. 

That  the  State  recognized  the  fact  that  the  stock 
belonged  to  the  loanholders,  for  she  never  took  out  a 
certificate  in  her  name,  the  only  paper  ever  issued  by 
the  Railroad  Company  being  that  delivered  to  your 
Receiver. 

Lastly. — It  may  be  asserted  without  fear  of  contra¬ 
diction,  that  a  large  arrear  of  interest  is  now  due, 
which  can  never  be  paid  save  by  a  sale  of  the  stock. 

I  now  submit  the  propositions  of  law  upon  which  Pr0°fp^^ons 
my  motion  rests.  They  are  the  following : — 

I. — That  the  plaintiffs  have  a  lien  upon  the  stock  of 
the  North  Carolina  Railroad  Company  standing  in  the 
name  of  the  State. 


II.  — That  the  equity  jurisdiction  of  this  Court  is 
fully  equal  to  the  enforcement  of  the  lien. 

III.  — That  the  jurisdiction  is  not  ousted  by  the  fact 
that  the  ownership  of  the  stock  is  in  a  sovereign  State. 

If  I  fail  in  my  effort  to  maintain  any  one  of  these 
three  propositions  my  motion  must  be  dismissed.  If, 
on  the  other  hand,  I  can  successfully  demonstrate  the 
integrity  of  all  the  points  I  have  submitted,  then  it 
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would  appear  to  be  an  irresistible  conclusion  that  this 
application  must  be  granted. 

I  will  discuss  them  in  the  order  stated. 

hokiersbhave  f — First,  then,  I  affirm  the  existence  of  the  lien. 
The  Act  of  1849  distinctly  pledges  the  stock  for  the 
payment  ol  the  certificates,  principal  and  interest. 
The  decree  of  the  Court  in  this  case  already  quoted, 
expressly  declares  that  the  plaintiffs  have  a  lien  upon 
the  stock. 

In  this  connection  I  submit  that  the  plaintiff’s  lien  is 
of  the  highest  grade. 

(a.) — It  arises  from  the  act  and  declaration  of  the 
debtor,  and  not  by  mere  operation  of  law. 

(6.)—  It  arises  from  our  payment  of  the  consideration. 
Our  money  bought  this  stock. 

(c.) — We  have  therefore  not  merely  a  right  of  lien, 
but  in  a  high  sense  a  “jus  proprietatis." 

The  high  The  lien  thus  created  is  in  equity  even  superior  to 
this  hen.  a  debt  secured  by  judgment.  The  term  lien,  when 
accurately  used,  signifies  a  right  to  retain  a  personal 
chattel  until  a  debt  due  the  person  retaining  is  satisfied. 
Adams  Equity ,  273.  The  equitable  lien  under  a  trust 
or  a  contract  in  ran.  is  superior  to  that  under  a  volun¬ 
tary  gift  or  under  a  lien  by  judgment.  The  principle 
on  which  this  doctrine  rests  is,  that  a  claimant  under  a 
trust  or  a  contract  in  rein,  has  acquired  an  equity  to  the 
specific  thing ,  which  binds  the  conscience  of  the  original 
holder,  whilst  the  voluntary  donee  has  no  rights  of  his 
own,  but  is  entitled  only  to  that  which  the  donor  could 
honestly  give ;  and  even  the  judgment  creditor  has 
not  advanced  his  money  on  the  specific  security,  and 
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is  entitled  to  his  debtor’s  real  interest  alone,  viz :  his 
interest  subject  to  his  equities  as  they  existed  at  the 
date  of  the  judgment.  Adams  Equity ,  307. 

II.- — My  second  proposition  is,  that  the  equity  juris- 
diction  of  this  Court  is  fully  equal  to  the  enforcement  foLe”  nT 
of  the  lien.  The  equity  jurisdiction  of  the  Federal 
Courts,  it  is  true,  is  derived  solely  from  the  Acts  of  Con¬ 
gress.  Livingstone  v.  Van  Ingen ,  1  Pa.,  45 ;  Lorman 
v.  Clarke ,  2  McL.,  568.  But  they  can  exercise  the 
judicial  powers  which  the  English  Court  of  Chancery, 
acting  as  a  court  of  equity,  possessed  at  the  time  of  the 
formation  of  the  Constitution.  Fontaine  v.  Ravenal , 

17  How.  384;  Penna.  v.  Wheeling  and  Belmont  Bridge 
Co .,  13  How.  519;  Coring  v.  Marsh ,  2  Cliff.,  469. 

In  addition  to  these  authorities  I  refer  you  to  Fitch 
v.  Creighton ,  24  Howard,  159,  decided  in  i860.  This 
was  a  bill  in  equity  filed  in  the  Circuit  Court  of  United 
States  for  the  Northern  District  of  Ohio.  The  statutes 
of  Ohio  provide  that  any  city  council  may  lay  off,  open 
and  widen  streets;  open  and  construct  sewers,  &c., 
and  assess  and  collect  of  owners  of  lots  the  expenses 
of  the  same. 

The  lien  was  to  be  enforced  in  law  or  equity.  A  bill 
was  filed  in  the  United  States  Court  to  enforce  the 
lien  given  by  the  State  statutes.  The  decree  below 
was  in  favor  of  plaintiff.  The  defendant  appealed. 

Mr.  Justice  McLean,  delivering  the  opinion  of  the 
Supreme  Court,  says,  (p.  162) — “The  Courts  of  the 
“  United  States  have  jurisdiction  at  common  law  and 
“in  chancery,  and  whenever  such  jurisdiction  may  be 
“  appropriately  exercised,  there  being  no  objection  to 
“the  citizenship  of  the  parties,  the  Courts  of  the  United 
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“  States  have  jurisdiction.  This  is  not  derived  from 
“  the  power  of  the  State,  but  from  the  laws  of  the 
“  United  States.” 

And  the  judgment  of  the  Circuit  Court  was  affirmed. 

The  case  of  Canal  Co.  v.  Gordon  is  reported  in  6 
Wallace,  561.  It  was  decided  in  1867.  A  statute  in 
California  gives  to  all  persons  performing  work  or 
furnishing  materials  a  hen  upon  the  building  con¬ 
structed  or  repaired.  A  subsequent  statute  extends 
the  act  to  flumes  or  aqueducts  to  create  hydraulic 
power,  or  for  mining  purposes,  &c. 

The  Canal  Company,  appellants,  employed  Gordon 
&  Kinyon,  to  construct  a  canal  or  flume  for  mining 
purposes. 

The  Canal  Company  not  paying  as  per  contract, 
Gordon  &  Kinyon  stopped  work  and  brought  suit  in 
equity  to  enforce  their  lien.  The  Court  below  ascer¬ 
tained  the  amount  due  and  directed  a  sale  of  the  canal 
to  satisfy  the  lien. 

From  this  decree  the  Canal  Company  appealed  to 
the  Supreme  Court  of  the  United  States. 

The  opinion  ot  the  Court  was  delivered  by  Mr. 
Justice  Swayne: — “The  bill  was  filed  to  enforce  a  par- 
“  ticular  lien  given  by  a  statute  of  California.  The 
“  jurisdiction  of  the  Court  rested  upon  this  basis  and 
“could  extend  no  further.” 

“  Liens  of  this  kind  were  unknown  in  the  common 
“law  and  equity  jurisprudence,  both  of  England  and 
“  of  this  country.  They  were  clearly  defined  and 
“  regulated  in  the  civil  law.  Domat ,  §§  1 742,  1 744. 
“  Where  they  exist  in  this  country  they  are  the  creations 
“  of  local  legislation.  They  are  governed  in  every- 
“  thing  by  the  statutes  under  which  they  arise.  These 
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“  statutes  vary  widely  in  different  States.  Hence  we 
“have  found  no  adjudication  in  any  other  State  which 
“  throws  any  light  upon  the  question  before  us,  and 
“there  has  been  none  in  California.  We  are,  therefore, 
“  compelled  to  meet  this  case  as  one  of  the  first 
“  impression.” 

The  Canal  was  in  two  sections  ;  the  lower  one  being 
finished  before  commencing  the  upper  one. 

The  entry  of  the  decree  for  sale  of  the  whole  Canal 
was  erroneous.  It  should  have  been  only  for  the  sale 
of  the  upper  portion. 

The  decree  was  therefore  reversed  and  the  court 
below  was  directed  to  enter  a  decree  in  conformity 
with  this  opinion.  Field,  Miller  &  Grier,  J.  J.,  dis¬ 
sented  from  so  much  of  the  opinion  as  limited  the 
lien  to  a  portion  of  the  Canal. 

This  case  is  therefore  directly  to  the  point  that  your 
Honors  have  jurisdiction  to  enforce  the  lien  upon  the 
Railroad  stock. 

But  at  this  stane  of  the  case  the  State  Treasurer 
<_> 

steps  in,  and  speaking  for  the  State,  who  is  not  a  party 
and  who  has  not  intervened  as  she  had  the  power  to 
do;  he  suggests  to  your  Honors  that  the  sovereignty 
of  North  Carolina  is  so  transcendent  that  she  can  keep 
from  me  my  property  by  her  mere  will.  Incedit  Regina. 
This  position  brings  me  therefore  to  my  third 
proposition. — 

III.  The  court  can  proceed  though  the  pledgor 
of  the  stock  is  a  sovereign  State.  No  want  of  parties 
has  been  or  could  be  suggested.  The  interests  of  the 
State  are  represented  by  her  Treasurer  and  by  the 
Railroad  Company,  her  Trustee.  Is  there  any  attribute 


The  Court 
can  proceed 
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then,  in  the  office  of  the  State  Treasurer,  which  ousts 
the  jurisdiction  of  the  court? 

You  will  not  fail  to  observe  that  the  plaintiffs  are 
without  remedy  elsewhere,  and  that  if  our  prayer 
is  denied  a  great  wrong  must  stand  wholly  unre¬ 
dressed. 

It  is  conceded  that  under  some  decisions  a  suit 
against  a  State  or  United  States  officer  in  his  official 
character,  is  a  suit  against  the  State  or  United  States. 
Where  the  Governor  of  a  State  is  sued,  not  by  name, 
but  by  his  style  of  office,  and  the  claim  made  upon  him 
is  entirely  in  his  official  character,  the  State  itself  is  to 
be  deemed  the  real  party.  Governor  of  Georgia  v. 
Madrazo ,  i  Pet.  iio;  State  of  Kentucky  v.  Ohio ,  24 
How.  66.  So  a  libel  in  admiralty  against  the  Governor 
of  a  State  as  Governor,  demanding  property  in  the 
possession  of  the  State  Government,  is  a  suit  to  which 
the  State  is  a  party. 

Before  the  adoption  of  the  eleventh  amendment  to 
the  Constitution  of  the  United  States,  the  liability  of  a 
State  to  a  suit  at  the  hands  of  a  private  citizen  was 
fully  admitted.  Chrisholm  v.  State  of  Georgia ,  2  Dali. 
419;  Grayson  v.  State  of  Virginia ,  3  Dali.  320;  and 
see  Hollingsworth  v.  State  of  Virginia ,  3  Dali.  378. 

The  amendment  was  in  these  words  : — “The  judicial 
“  power  of  the  United  States  shall  not  be  construed  to 
“  extend  to  any  suit  in  law  or  equity  commenced  or 
“prosecuted  against  one  of  the  United  States,  by  citi- 
“  zens  of  another  State,  or  by  citizens  or  subjects  of 
“  any  ioreign  State.” 

The  adoption  of  this  amendment,  which  followed 
closely  upon  the  decision  in  Chrisholm  v.  State  of 
Georgia ,  above  cited,  was  undoubtedly  owing  in  part 
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to  an  apprehension  of  the  evils  which  might  result 
from  a  possible  conflict  between  the  judicial  power  and 
the  Executive  of  a  sovereign  State,  and  in  part  from  a 
fear  that  the  dignity  of  a  State  might  be  lowered  by 
subjecting  the  sovereign  to  the  chances  of  a  suit  at 
the  hands  of  a  private  citizen.  But  the  steady  aim  of 
the  courts  seems  to  have  been  to  restrict  the  operation 
of  this  amendment  within  certain  fairly  defined  limits, 
and  properly;  for  much  of  the  reasoning  which  in  the 
English  law  forbids  the  institution  of  a  private  suit 
against  the  crown,  is  in  reality  offensive  to  the  concep¬ 
tions  which  in  this  country  prevail  as  to  the  relations 
between  the  Government  and  the  governed.  The  The  doc- 
whole  doctrine  of  sovereignty  is  based  in  the  first  basedTpon 

r  1  1  *  *  1  *  1  feudal  prin- 

place  upon  feudal  principles.  “  ihat  system  considers  c;Pies  and  is 
“  the  prince  as  the  sovereign ,  and  the  people  as  his  institutions- 
“  subjects ;  it  regards  his  person  as  the  object  of  alle- 
“  giance,  and  excludes  the  idea  of  his  being  on  an  equal 
“footing  with  a  subject,  either  in  a  court  of  justice  or 
“elsewhere.”  Per  Cushing,  J.,  in  Chrisholm  v.  Georgia , 

2  Dali.  p.  471.  It  is  in  this  sense  only  of  sovereignty 
as  existing  between  master  and  subject,  that  a  suit 
between  a  citizen  as  plaintiff,  and  a  State  as  defendant, 
would  seem  to  De  incompatible  with  the  dignity  of  the 
latter.  But  in  point  of  fact  these  conditions  are  want¬ 
ing  with  us.  The  citizen  is  not  a  subject,  nor  is  he  an 
inferior,  nor  is  he  precluded  from  suing  any  number 
of  his  equally  free  fellow  citizens,  even  though  that 
number  should  embrace  the  entire  population  of  the 
State.  The  sovereignty  then  which  with  us  exists  in 
the  people  in  their  collective  character,  does  not  rise 
higher  in  dignity  than  the  source  from  which  it 
emanates. 
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Nor  is  there  more  force  in  the  argument  of  danger 

<L>  <_> 

from  a  possible  conflict  between  different  branches  of 
the  Government.  The  doctrine  of  the  English  cases 
upon  this  point  is  entirely  based  upon  the  relations 
which  obtain  between  foreign  sovereignties.  There  is 
much  force  in  the  reasoning  of  Lord  Campbell,  C.  J.,  in 
De  Haber  v.  Queen  of  Portugal  ( i  7  Adol.  &  El.,  p.  207) , 
decided  at  the  same  time  with  Wadsworth  v.  Oueeu  of 
Spain:  “It  is  quite  certain  upon  general  principles,  and 
“upon  the  authority  of  the  case  of  The  Duke  of  Bruns- 
“ ivick  v.  The  King  of  Hanover  (2  II.  of  Lords’  Cas.  1 ), 
“  that  an  action  cannot  be  maintained  in  any  English 
“court  against  a  foreign  potentate,  for  any  thing  done 
“or  omitted  to  be  clone  by  him  in  his  public  capacity 
“as  representative  of  the  nation  of  which  he  is  the 
“head;  and  that  no  English  court  has  jurisdiction  to 
“entertain  any  complaints  against  him  in  that  capacity. 
“  *  *  To  cite  a  foreign  potentate  in  a  municipal 

“court  for  any  complaint  against  him  in  his  public 
“capacity,  is  contrary  to  the  law  of  nations,  and  an 
“insult  which  he  is  entitled  to  resent.” 

But  it  is  manifest  that  a  vast  distinction  may  be  taken 
between  a  suit  instituted  by  a  British  subject  in  the 
courts  of  Great  Britain  against  a  foreign  potentate, 
and  a  suit  brought  by  a  citizen  of  one  State  against 
another  State  under  the  same  Federal  Government 
and  in  a  Federal  court. 

It  is  evident,  therefore,  that  the  doctrine  of  sove¬ 
reignty  with  its  peculiar  privileges,  as  it  exists  in 
England,  is,  in  a  large  measure,  out  of  place  in  our 
own  jurisprudence,  and  the  current  of  decisions  in  this 
country  seems  to  proceed  upon  this  idea.  The  prin¬ 
ciple  of  interpretation  of  the  amendment  to  the  Con- 
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stitution,  which  may  fairly  be  extracted  from  the  cases, 
is  that  a  State,  acting;  in  the  full  exercise  of  its  legnti- 
mate  powers  of  sovereignty,  may  not  be  interfered 
with  by  a  private  citizen  ;  but  that  when  a  State  quits 
its  sphere  of  rulership  and  engages  in  the  ordinary 
avocations  of  citizenship,  it  throws  aside  to  that  extent, 
its  dignity  and  immunities,  and  subjects  itself  to  the  full 
operation  of  the  laws  which  govern  those  avocations. 

It  is  worthy  of  remark  that  even  the  English  cases 
recognize  the  correctness  of  this  view.  In  the  course 
ol  the  argument  in  Wadsworth  v.  Queen  of  Spain  and 
De  Haber  v.  Queen  of  Portugal ,  above  cited,  Lord 
Campbell  observed:  “There  may  in  any  country  be 
“  private  property  of  a  foreign  prince,  to  which  these 
“  remarks  (that  an  attempt  to  compel  obedience  to  any 
“  process  or  order  of  court  against  the  person  or 
“  property  of  a  sovereign  prince  would  be  deemed  a 
“  hostile  aggression)  would  not  apply.” 

And  in  Duke  of  Brunswick  v.  King  of  Hanover ,  cited 
in  the  above  decision,  at  the  rolls,  6  Beavon,  1,  Lord 
Langdale,  after  observing  that; — “The  law  of  England 
“affords  no  authority  for  the  proposition-,  that  sovereign 
“  princes  resident  there,  may  not  be  sued  in  the  courts,” 
cites  De  La  Torre  v.  Bernales ,  (1  Hov.  supp.  to  Vesey 
149,)  where  Vice  Chancellor  Sir  John  Leach,  ordered 
the  King  of  Spain  to  be  named  as  party  to  a  suit,  the 
object  of  which  was  to  charge  Bernales  in  respect  of 
acts  done  by  him  as  the  King’s  agent. 

But  this  case  is  in  every  essential  particular  unlike 
any  of  the  English  or  American  cases  which  maintain 
the  immunity  of  the  sovereign  against  suits.  We  are 
not  here  instituting  actions  of  debt  as  did  De  Haber 
and  Wadsworth,  nor  are  we  seeking  to  set  aside  a  deed 
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made  by  the  sovereign  head  of  a  family  for  the  protec¬ 
tion  of  an  honored  line  from  the  disgrace  likely  to  be 
affixed  to  its  history  by  the  infamy  of  an  unworthy 
descendant.  Such  were  the  English  cases — and  most 
righteously  were  they  ruled.  Nor  is  our  proceeding 
in  any  wise  to  be  compared  to  Madrazo  s  suit  against 
the  Governor  of  Georgia,  i  Peters,  iio,  to  Kentucky  v. 
Dennison ,  24  How.  66,  or  Beers  v.  Arkansas,  20  How. 
52  7- 

The  first  was  a  case  confessedly  against  a  State,  the 
object  being  to  take  from  her  certain  slaves,  and  the 
proceeds  ot  other  slaves  which  had  been  sold — the 
slaves  and  the  money  being  altogether  in  the  posses¬ 
sion  of  the  State,  and  no  part  thereof  having  come 
within  the  jurisdiction  of  the  court.  The  reader  of 
that  case  will  always  admire  the  clearness  and  the  vigor 
of  the  dissenting  opinion  of  Mr.  Justice  Johnson. 

Kentucky  v.  Dennison ,  (24  How.  66),  is  still  more 
unlike  the  present  case.  It  was  a  motion  for  a  rule  on 
Mr.  Dennison,  as  the  Governor  of  Ohio,  to  show  cause 
why  a  mandamus  should  not  issue,  commanding  him 
to  surrender  a  fugitive  lrom  justice. 

Mr.  Chief  Justice  Taney  reviewed  the  cases  in  2 
Dallas,  3  Dallas,  and  1  Peters — maintained  the  juris¬ 
diction  ol  the  court,  but  refused  the  rule,  because 
the  court  could  not  enforce  the  mandamus  if 
granted. 

In  Beers  v.  Arkansas  (20  Howard,  527),  the  State  of 
Arkansas  at  first  passed  a  law  allowing  herself  to  be 
sued.  She  then  repealed  it  and  the  court  simply 
decided  that  the  repealing  act  was  valid. 

But  an  examination  of  the  cases  will  show  that  the 

eleventh  amendment  while  it  forbids  suits  against 
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States,  has  always  been  restricted  to  proceedings 
against  a  State  in  her  sovereign  capacity.  A  State  has 
never  been  allowed  this  immunity  when  she  descended 
from  her  dais  and  entered  the  markets  of  the  world  as 
a  trader.  In  that  case  her  property,  if  once  brought 
within  the  jurisdiction  of  a  court,  must,  like  all  other 
property,  be  the  subject  of  the  law’s  adjudication.  Nor 
has  a  State  ever  been  allowed  to  appropriate  property 
charged  with  a  trust.  And  lastly,  her  officers,  acting 
ministerially,  can  always  be  proceeded  against  by  in¬ 
junction  or  mandamus.  It  will  be  my  business  to 
satisfy  you  of  the  correctness  of  these  several  propo¬ 
sitions. 

In  Osborn  v.  Bank  of  U.  S.  (9  Wheaton,  739),  your 
jurisdiction  was  maintained  against  a  State,  though  she 
was  not  a  party  except  through  her  Auditor  and 
Treasurer. 

Mr.  Chief  Justice  Marshall  said ;  “  The  original 
“  bill  prays  for  an  injunction  against  Ralph  Osborn, 
“  Auditor  of  the  State  of  Ohio,  to  restrain  him  from  exe- 
“  cuting  a  law  of  that  State,  to  the  great  oppression  and 
“  injury  of  the  complainants  (to  collect  a  tax  from  all 
“  banks).  The  true  inquiry  is  whether  an  injunction  can 
“  be  issued  to  restrain  a  person  who  is  a  State  officer, 
“  from  performing  any  official  act  enjoined  by  statute, 
“  and  whether  a  court  of  equity  can  decree  restitution 
“  it  the  act  be  performed.  *  *  *  *  If  the  State  of 

“  Ohio  could  have  been  made  a  party  defendant,  it  can 
“  scarcely  be  denied  that  this  would  be  a  strong  case 
“for  an  injunction.  The  objection  is,  that  as  the  real 
“  party  (the  State)  cannot  be  brought  before  the  court, 
“a  suit  cannot  be  maintained  against  the  agents  of  that 
“  party.  *  *  *  But  if  the  person  who  is  the  real 
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“  principal,  the  person  who  is  the  true  source  of  the 
“  mischief,  by  whose  power  and  for  whose  advantage  it 
“  is  done,  be  himself  above  the  law,  be  exempt  from  all 
“judicial  process,  it  would  be  subversive  of  the  best 
“established  principles  to  say  that  the  laws  could  not 
“  afford  the  same  remedies  against  the  agent  employed 
“  in  doing  the  wrong,  which  they  would  afford  against 
“  him  could  his  principal  be  joined  in  the  suit.  It  is  acl- 
“  mitted  that  the  privilege  of  the  principal  is  not  com- 
“  municatecl  to  the  agent ;  *  why  should  not  the 

“preventive  power  of  the  court  also  be  applied  to 
“  him.  :i:  The  sixth  point  made  by  the  appellants 

“is,  that  if  any  case  is  made  in  the  bill  proper  for  the 
“interference  of  a  court  of  chancery,  it  is  against  the 
“State  of  Ohio,  in  which  case  the  Circuit  Court  could 
“  not  exercise  jurisdiction.  *  *  *  The  interest  of 

“  the  State  is  direct  and  immediate,  not  consequential. 
“  The  process  of  the  court,  though  not  directed  against 
“  the  State  by  name,  acts  directly  upon  it  by  restrain- 
“  incr  its  officers.  The  eleventh  amendment  of  the 

o 

‘‘  Constitution  has  exempted  a  State  from  the  suits  of 
“  citizens  of  other  States,  or  aliens,  and  the  very  diffi- 
“  cult  question  is  to  be  decided,  whether  in  such  a  case 
“the  court  may  act  upon  the  agents  employed  by  the 
“  State,  and  on  the  property  in  their  hands.  *  *  * 

“The  principle  seems  too  well  established  to  require 
“  that  more  time  should  be  devoted  to  it.  It  may,  we 
“  think,  be  laid  down  as  a  rule  which  admits  of  no  ex- 
“  ception,  that  in  all  cases  where  jurisdiction  depends 
“  on  the  party,  it  is  the  party  named  in  the  record. 
“  Consequently  the  eleventh  amendment  is  of  necessity 
“  limited  to  those  suits  in  'which  a  State  is  a  party  on  the 
“  record.  The  State  not  being  a  party  on  the  record, 
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“and  the  court  having  jurisdiction  over  those  who  are 
“  parties  on  the  record,  the  true  question  is  not  one  of 
“jurisdiction,  but  whether  in  the  exercise  of  its  jurisdic- 
“  tion  the  court  ought  to  make  a  decree  against  the 
“  defendants,  whether  they  are  to  be  considered  as 
“  having  a  real  interest,  or  as  being  only  nominal 
“  parties.  *  *  *  It  is  in  a  court  ot  equity  alone 

“  that  the  relief  would  be  real,  substantial,  and 
“  effective.” 

The  ruling  in  Osborn  v.  Bank ,  is  directly  affirmed 
in  Davis  v.  Gray ,  16  Wallace,  203. 

In  a  cloud  of  intermediate  cases  the  same  principal 
is  recognized.  The  language  of  Mr.  Chief  Justice 
Marshall  in  U.  S.  Bank  v.  Planter  s  Bank ,  (9  Whea¬ 
ton,  907,)  has  been  frequently  quoted.  He  says — 

“It  is,  we  think,  a  sound  principle  that  when  a 
“government  becomes  a  partner  in  any  trading  com- 
“  pany,  it  divests  itself  so  far  as  concerns  the  transac- 
“  tions  of  that  company,  of  its  sovereign  character,  and 
“takes  that  of  a  private  citizen.  Instead  of  communi- 
“  eating  to  the  company  its  privileges  and  its  preroga- 
“  tives,  it  descends  to  a  level  with  those  with  whom  it 
“  associates  itself,  and  takes  the  character  which  belongs 
“  to  its  associates,  and  to  the  business  which  is  to  be 
“  transacted.  *  *  The  State  of  Georgia,  by  giving  to 
“the  Bank  the  capacity  to  sue  and  be  sued,  voluntarily 
“  strips  itself  ot  its  sovereign  character  so  far  as 
“  respects  the  transactions  of  the  Bank,  and  waives  all 
“  the  privileges  of  that  character.  As  a  member  of  a 
“  corporation ,  a  Government  never  exercises  its  sover- 
“  eignty.  It  acts  merely  as  a  corporator,  and  exercises 
“  no  other  power  in  the  management  of  the  affairs  of 
“  the  corporation  than  are  expressly  given  by  the 
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"  incorporating'  act.  *  *  The  Government ,  by 

“  becoming  a  corporator ,  lays  down  its  sovereignty  so  far 
“ as  respects  the  transactions  of  the  corporation  and 
“  exercises  no  power  or  privilege  which  is  not  derived 
“  from  the  charter.” 

The  same  principle  was  declared  in  the  following 
cases:  *  Cohens  v.  Virginia,  6  Wheat.,  264;  f Bank  of 
Kentucky  v.  JVister,  2  Pet.,  318;  Briscoe  v.  Bank  of 
Kentucky ,  11  Pet.,  257 ;  \  Louisville  Railroad  Company 
v.  Letson ,  2  How.,  497  ;  Darrington  v.  Bank  of  Alabama, 
13  How.,  12;  Curran  v.  Arkansas,  15  How.,  304; 


'  Cohens  v.  Virginia ,  6  Wheaton,  264,  (1821.)  Opinion  by  Marshall,  C.  J.,  (440.) 
Writ  of  Error  to  the  Quarterly  Session  Court  for  the  Borough  of  Norfolk,  Virginia,  it  being  the 
highest  court  of  law  of  that  State  having  jurisdiction  of  the  case. 

A  Virginia  statute  of  January  1,  1820,  prohibited  lotteries  Congress,  May  3,  1802,  incorpo¬ 
rated  the  City  of  Washington.  By  an  amended  act,  May  4,  1812,  the  corporation  was  em¬ 
powered,  inter  alia ,  “  to  authorize  the  drawing  of  lotteries  for  effecting  any  important  improve¬ 
ment.  ” 

Cohens  sold  in  Norfolk  a  lottery  ticket  duly  issued  by  the  corporation  at  Washington. 
Upon  indictment  and  case  stated  the  Court  below  gave  judgment  for  the  Commonwealth  and 
sentenced  the  defendants  to  a  fine  of  $100  each.  They  then  took  this  writ  of  error.  The 
counsel  for  the  State,  (Mr.  Barbour  and  Mr.  Smyth,)  moved  to  dismiss  the  writ  of  error, 
because ; — 1st.  A  State  was  a  defendant.  2nd.  Because  no  writ  of  error  would  lie  to  the 
State  Court.  And  3rd.  Because  of  want  of  jurisdiction  under  the  Constitution  or  the  Judiciary 
Act. 

Mr.  D.  B.  Ogden  and  Mr.  Pinkney  opposed  the  motion  and  it  was  denied.  The  case  was 
then  argued  by  Mr.  D.  B.  Ogden  and  the  Attorney  General,  Mr.  William  Wirt,  for  the  plaintiffs 
in  error,  and  by  Mr.  Webster,  contra.  The  judgment  was  affirmed. 

f  Bank  of  Kentucky  v.  JVister,  et.  al.,  2  Peters,  318,  (1829.)  Writ  of  error  to  the  Circuit 
Court  of  the  District  of  .Kentucky.  Opinion  by  Johnson,  J  ,  (323.) 

In  an  action  for  money  had  and  received  for  the  recovery  of  the  amount  of  a  deposit  made 
in  the  Bank  of  the  Commonwealth  of  Kentucky,  acting  under  an  act  of  incorporation  passed 
by  the  legislature  of  that  State,  the  defendant  pleaded  to  the  jurisdiction  on  the  ground  that 
the  State  of  Kentucky  alone  was  the  proprietor  of  the  stock  of  the  bank ;  for  which  reason  it 
was  insisted  that  the  suit  was  virtually  against  a  sovereign  State. 

The  Court  are  of  opinion  that  the  question  is  no  longer  open  here.  The  case  of  the  United 
States  Bank  v.  The  Planters  Bank  of  Georgia,  9  Wheaton,  904,  affirmed. 

+  The  Louisville,  Cincinnati  Railroad  Company  v.  Letson,  2  How.,  497,  (1844.)  Opinion 
delivered  by  Wayne,  J.,  (550.)  Writ  of  error  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  South  Carolina. 

A  citizen  of  one  State  can  sue  a  corporation  which  has  been  created  by,  and  transacts  its 
business  in,  another  State,  (the  suit  being  brought  in  the  latter  State,)  although  some  of  the 
members  of  the  corporation  are  not  citizens  of  the  State  in  which  the  suit  is  brought,  and 
although  the  State  itself  may  be  a  member  of  the  corporation. 
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*  McGee  v.  Mathis ,  4  Wall.,  143;  f  Furman  v.  Nichols ,  8 
Wall.,  44.  In  the  case  of  Darrington  v.  Bank  of  Ala¬ 
bama,  13  Howard,  17,  McLean,  J.,  says:  “The  State  as 
“  a  stockholder  held  its  property  as  a  corporation  or  an 
“  individual  could  hold  it,  in  the  Mobile  Bank.  The 
“  specie  in  its  vaults,  the  notes  taken  on  discount,  and 
“  every  description  of  property  managed  by  the  direc¬ 
tors  of  the  Bank,  were  subject  to  judicial  process  by 
“  its  creditors.  And  in  such  a  procedure  the  State  in 
“  its  sovereign  capacity  could  not  interfere  Its  powers 
“  would  be  no  greater  than  the  powers  ol  individual 
“stockholders  of  the  Bank  under  similar  circumstances.” 

In  Woodruffs r.  Trapnall ,  (10  How.,  190,)  where  it  was 
held  that  a  State  law  incorporating  a  bank  of  which 
the  State  was  to  be  the  sole  stockholder,  created  a 
contract  with  the  loanholders,  which  no  subsequent  act 
could  impair,  McLean,  J.,  says  (p.  206) :  “  We  natur- 
“  ally  look  to  the  action  of  a  sovereign  State  to  be  charac- 
“  terized  by  a  more  scntpulous  regard  to  justice  and  a 
“  higher  morality  than  belong  to  the  ordinary  transactions 


*  McGee  v.  Mathis ,  4  Wallace,  143,  (1866.) 

Opinion  by  Chase,  C.  J.,  (155.)  Error  to  the  Supreme  Court  of  Arkansas. 

Where  a  State  in  order  to  promote  the  drainage  and  sale  of  certain  swamp  lands  belonging 
to  it  and  which  it  was  desirous  of  reclaiming,  has  passed,  by  way  of  encouraging  purchasers,  a 
law  that  such  lands  “shall  be  exempt  from  taxation  for  the  term  of  ten  years, ”  and  issued 
transferable  scrip  receivable  for  them,  a  repeal  of  the  exemption  act,  so  far  as  it  concerns  lands 
paid  for  either  before  or  after  the  repeal,  with  scrip  issued  before  the  repeal,  impairs  a  contract 
of  the  State  with  the  holders  of  such  scrip. 

f  Furman  v.  Nichol,  8  Wallace,  44,  (1868.)  Opinion  by  Davis,  j  ,  (55.)  Error  to  the 
Supreme  Court  of  Tennessee. 

The  provision  in  Section  12  of  the  Charter  of  1838,  of  the  Bank  of  Tennessee,  “  that  the 
“  bills  or  notes  of  said  corporation,  originally  made  payable,  or  which  shall  have  become  paya- 
“  ble  on  demand,  in  gold  or  silver  coin,  shall  be  receivable  at  the  treasury  of  the  State,  and  by 
“  all  tax  collectors  and  other  public  officers,  in  all  payments  for  taxes  or  other  moneys  due  to 
“  the  State,”  made  a  contract  on  the  part  of  the  State  with  all  persons,  that  the  State  would 
receive  for  all  payments  for  taxes  or  other  moneys  due  to  it,  all  bills  of  the  bank  lawfully  issued, 
while  the  section  remained  in  force.  The  guaranty  was  not  a  personal  one,  but  attached  to  the 
note  if  so  issued  ;  as  much  as  if  written  on  the  back  of  it.  It  went  with  the  note  everywhere, 
as  long  as  it  lasted,  and  although  after  the  note  was  issued,  section  12  was  repealed. 
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“  of  individuals.  The  obligation  of  the  State  of  Ar- 
“  kansas  to  receive  the  notes  of  the  bank  in  payment 
“  ol  its  debts  is  much  stronger  than  in  the  case  of 

o 

“individual  guaranty.” 

The  case  ot  “  The  Santissima  Trinidad"  has  an  im¬ 
portant  bearing  upon  this  question.  Your  Honors 
will  find  it  in  7  Wheaton,  283.  It  was  decided  in  1822. 
rhe  South  American  Colonies  of  Spain  were  then  in 
revolt  against  their  mother  country.  Mr.  Chaytor,  a 
citizen  ot  the  United  States,  saw  fit  to  attempt  to  expa¬ 
triate  himself,  and  in  May,  1816,  he  accepted  at  Buenos 
Ayres  a  commission  from  the  government  of  the  United 
Provinces  as  commander  of  the  Independen cia ,  a  public 
armed  vessel.  Claiming  that  open  war  existed  be¬ 
tween  Spain  and  the  Provinces,  he  captured  two  Spanish 
vessels,  the  Santissima  Trinidad  and  the  St.  Ander, 
from  which  he  took  valuable  cargoes  of  cochineal  and 
other  merchandise.  Relying,  I  presume,  upon  the 
sympathy  of  our  citizens,  the  captors  brought  the  prize 
goods  into  the  port  of  Norfolk.  Their  vessel  was 
there  acknowledged  as  a  public  ship  of  war,  and  it 

seems  that  with  the  consent  of  our  government  the 

«_> 

cochineal  was  landed  in  the  custom  house  store.  The 
Consul  ol  Spain  thereupon  filed  a  libel  on  behalf  of 
the  original  Spanish  owners,  and  claimed  restitution 
upon  three  grounds.  (1.)  That  the  commander  of 
the  capturing  vessel  being  a  citizen  ol  the  United 
States,  was  prohibited  by  our  treaty  with  Spain  from 
cruising  against  that  power.  (2.)  That  the  Indepen- 
dencia  was  originally  owned  and  fitted  out  in  the 
United  States ;  and — (3.)  That  her  force  and  armament 
had  been  illegally  augmented  within  our  jurisdiction. 
Pending  the  controversy,  the  captors  secured  a  con- 
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demnation  at  Buenos  Ayres  of  the  goods,  and  they 
set  up  as  conclusive — the  legality  of  the  capture — the 
adjudication  at  Buenos  Ayres,  and  the  immunity  of  the 
Provinces  as  sovereign  States  from  liability  to  answer 
in  our  courts.  The  last  is  the  only  proposition  which 
touches  the  question  now  before  your  Honors.  It 
may  not  however  be  out  of  place  to  remark  that  the 
rulings  upon  the  other  points  have  a  direct  bearing 
upon  the  case  of  the  Virginius,  as  yet  unsettled  be¬ 
tween  the  United  States  and  Spain.  The  Supreme 
Court  decided  that  during  the  existence  of  the  civil 
war  between  Spain  and  her  Colonies,  and  previous  to 
the  acknowledgment  of  the  independence  of  . the  latter 
by  the  United  States,  the  Colonies  were  deemed  by  us 
belligerent  nations,  and  were  entitled  so  far  as  con¬ 
cerns  us,  to  all  the  sovereign  rights  of  war  against 
their  enemy.  They  also  held  that  the  sending  of 
armed  vessels,  or  of. munitions  of  war,  from  a  neutral 
country  to  a  belligerent  port,  for  sale  as  articles  of 
commerce,  is  unlawful  only  as  it  subjects  the  property 
to  confiscation  on  capture  by  the  other  belligerent,  and 
that  no  neutral  State  is  bound  to  prohibit  the  exporta¬ 
tion  of  contraband  articles.  The  court  ruled  that  the 
sixth  article  of  the  Spanish  treaty  of  j  795  applied 
exclusively  to  the  protection  and  defence  of  Spanish 
ships  within  our  territorial  jurisdiction,  and  provided 
only  for  their  restitution  when  captured  within  the 
same; — that  the  fourth  article  of  the  same  treaty,  which 
prohibits  the  citizens  or  subjects  of  the  respective  con¬ 
tracting  parties  from  taking  commissions,  &c.,  to  cruise 
against  the  other  under  the  penalty  of  being  considered 
as  pirates,  is  confined  to  private  armed  vessels,  and 
does  not  extend  to  public  ships. 


32  SWASEY  VS.  NORTH  CAROLINA  RAILROAD  COMPANY, 


As  to  the  augmentation  of  force  in  our  ports  or  an 
illegal  outfit,  the  court  held  that  while  it  did  not  affect 
any  capture  made  after  the  original  cruize,  for  which 
such  augmentation  or  outfit  was  made,  is  terminated, 
yet  as  to  captures  made  during  the  same  cruize,  the 
uniform  doctrine  of  the  court  had  been,  that  they  are 
infected  with  the  character  of  torts,  and  that  the  original 
owner  is  entitled  to  restitution,  when  the  property  is 
brought  within  the  jurisdiction.  And  in  reference  to 
the  point  of  the  immunity  of  the  sovereign,  the  court 
held  that  the  right  of  restitution  extended  to  captures 
by  public  as  well  as  by  private  armed  ships,  and  that 
the  exemption  of  foreign  public  ships  coming  into 
our  waters,  under  an  express  or  implied  license 
from  the  local  jurisdiction,  does  not  extend  to  their 
prize  ships  or  goods,  captured  in  violation  of  our 
neutrality. 

Mr.  Iustice  Story  said  (p.  354)  : 

*  *  “Whatever  may  be  the  exemption  of  the  public 
“ship  herself,  and  of  her  armament  and  munitions  of 
“  war,  the  prize  property  which  she  brings  into  our 
“ports  is  liable  to  the  jurisdiction  of  our  courts,  for  the 
“purpose  of  examination  and  inquiry,  and  if  a  proper 
“case  be  made  out,  tor  restitution  to  those  whose 
“  possession  has  been  divested  by  a  violation  of  our 
“  neutrality.  *  *  *  ” 

Here  it  will  be  seen  was  a  case  in  which  the  existence 
of  a  public  war  was  conceded,  in  which  belligerent 
riohts  were  accorded  ;  the  commission  was  admitted 

o 

as  evidence  of  the  official  character  of  him  who  bore 
it,  and  every  right  which  sovereignty  could  fairly  ask 
was  freely  granted.  But  as  to  a  question  of  property 
within  the  jurisdiction  of  the  court,  it  was  ruled,  and 
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wisely  ruled,  that  no  Government  could  appropriate  a 
stranger’s  goods  and  plead  her  sovereignty  as  a  bar 
against  the  power  of  the  court  to  hear  a  prayer  for 
relief. 

The  case  of  the  U.  S.  v.  Wilder ,  (3  Sumner,  308), 
decided  in  1838,  seems  directly  to  the  point,  for  there 
a  lien  was  enforced  against  the  property  of  the  general 
government,  and  surely  the  State  of  North  Carolina 
cannot  claim  a  higher  exemption  as  a  sovereign  than 
could  be  interposed  by  the  United  States.  A  part 
cannot  be  greater  than  the  whole,  politically  or  mathe¬ 
matically. 

I  therefore  invite  your  special  attention  to  this  case. 

The  parties  it  seems  agreed  to  the  following  statement 

of  facts: — “That  the  schooner  Jasper,  from  Boston  to 

“New  York,  went  ashore  on  Lono-  Island.  The  ex- 

“  pense  in  saving  the  goods  was  to  be  averaged  by 

“  general  average.  Among  the  property  there  was  cloth- 

“  ing  to  the  amount  of  $7,320  belonging  to  the  United 

“  States.  The  goods  being  brought  back  to  Boston, 

“  the  owners  of  the  vessel  made  out  an  average  bond 

<_> 

“for  freighters  to  sign.  The  United  States  declined 
“  signing  the  bond,  claiming  the  riojit  to  take  the  eoods 
“without  paying  contribution  to  average.  The  right 
“  being  denied  by  the  owners  of  the  vessel,  they  refused 
“to  deliver  the  clothing  to  United  States,  and  this 
“action  is  brought  to  recover  the  value  of  the  clothing-. 
“If  the  court  are  of  opinion  that  United  States  have 
“no  such  right,  judgment  to  be  for  defendant.  If  of 
“opinion  that  United  States  have  such  right,  the  de- 
“  fendant  shall  be  defaulted  and  the  clothing  given  up.” 

The  court  held  that  in  cases  of  g-eneral  average  the 
master  and  owners  may  retain  all  goods  of  the  shippers 
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until  their  share  of  the  contribution  towards  the  aver¬ 
age  is  either  paid  or  secured,  and  that  there  was  no 
exception  to  the  general  rule  in  favor  of  the  United 
States  or  any  other  Government  or  sovereignty, 
although  there  may  be  cases  of  contract  where  liens 
on  the  property  of  Government  do  not  attach,  as  on 
that  of  private  persons. 

“  In  cases  of  salvage  of  private  ships  and  cargoes, 
“  the  freight  on  board  belonging  to  Government,  is 
“equally  subject  to  the  admiralty  process,  in  rent .,  for 
“  the  proportion  due  for  salvage,  with  that  of  mere 
“private  shippers.” 

“  The  lien  of  seamen’s  and  of  bottomry  bonds  exists, 
“  in  all  cases  as  much  against  the  Government,  becoming 
“  proprietors  by  way  of  purchase  or  forfeiture,  or  other- 
“  wise  as  against  private  persons.  *  Sovereignty 
“ does  not  necessarily  imply  an  exemption  of  its  property 
“from  the  process  and  jurisdiction  of  the  courts  of justice  ; 
“  and  it  seems  a  lair  inference  from  the  duties  of  the 
“  sovereign  in  such  cases,  that  where  a  lien  exists  on 
“ property ,  upon  general  principles  of  justice,  jure  gen- 
“  tium,  that  lien  ought  to  be  presumed  to  be  admitted  and 
“protected  by  every  sovereign,  until  the  presumption 
“is  repelled  by  some  positive  edict  to  the  contrary.” 

Mr.  Justice  Story  said  : — 

“  *  *  The  general  maritime  law  enforces  a  contribu- 

“  tion,  independent  of  any  notion  of  contract,  upon 
“the  ground  of  justice  and  equity.  *  *  And  it  gives 
“a  lien,  in  rem.,  lor  the  contribution  not  as  the  only 
“  remedy,  but  as  in  many  cases  the  best  remedy.  *  *  * 
“  The  very  circumstance  that  no  suit  would  lie  against 
“  the  United  States  in  its  sovereign  capacity ,  would  seem 
“  to  furnish  the  strongest  ground  why  the  remedy  in  rem. 
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“  should  be  held  to  exist.  And  I  do  not  well  see  how 
“  otherwise  it  would  be  practicable  at  all,  or  it  practi¬ 
cable,  how,  without  extreme  peril  to  the  ship  owner, 

“  any  private  ascertainment  or  settlement  of  the  gen- 
“  eral  average  could  be  made  at  all.  *  *  In  the  case 
“of  mere  private  shipments,  a  court  of  equity  (and 
“probably  a  court  of  admiralty,  also,  by  a  proceeding 
“in  rem.)  would  have  ample  jurisdiction  to  compel  a 
“  reluctant  shipper  to  submit  to  its  jurisdiction,  in  ascer- 
“  taining  and  decreeing  an  apportionment  of  the  con¬ 
tribution  to  be  made  by  all  the  shippers  *  *  the 

“  freight  on  board  belonging  to  the  government  is 
“  equally  subject  to  the  admiralty  process,  in  rent .,  for 
“its  proportion  due  for  salvage.  *  *” 

The  celebrated  case  of  Curran  v.  The  State  of 
Arkansas,  and  The  Bank  of  the  State  of  Arkansas, 
already  cited  by  me  without  comment,  may  be  well 
worthy  of  a  passing  notice. 

It  was  decided  in  1853,  and  is  reported  in  15th  of 
Howard,  304. 

In  1836,  the  legislature  of  Arkansas  incorporated 
a  bank  with  the  usual  banking  powers  of  discount, 
deposit  and  circulation,  the  State  being  the  sole  stock¬ 
holder.  The  bank  went  into  operation  and  issued  bills 
in  the  usual  form,  but  in  November,  1S39,  suspended 
specie  payments. 

It  was  held  that  upon  general  principles  of  law  a 
creditor  of  an  insolvent  corporation  can  pursue  its 
assets  into  the  hands  of  all  other  persons,  except  bona 
fide  creditors  or  purchasers,  and  that  there  was  nothing- 
in  the  character  of  the  parties  in  the  present  case  or 
in  the  laws  transferring  the  property,  to  make  it  an 
exception  to  the  general  rule. 
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The  opinion  of  the  Supreme  Court  of  the  United 
States  was  delivered  by  Mr.  }ustice  Curtis,  he  said 
(page  30S;)  — 

“  *  *  So  far  as  the  property  of  this  bank  has  be- 

“  come  vested  in  the  State  or  gone  to  its  use,  it  is  so 
“  vested  and  used,  charged  with  a  trust  in  favor  of  this 
“complainant,  as  an  unpaid  creditor,  unless  there  is 
“  something  in  the  character  of  the  parties,  or  the  con¬ 
sideration  upon  which,  or  the  operation  of  the  laws 
“  by  force  of  which,  it  has  been  transferred,  taking  the 
“case  out  of  the  principles  above  laid  down.  *  :i:  * 

“*  *  That  a  State,  by  becoming  interested  with 

“others  in  a  banking  corporation,  or  by  owning  all  the 
“  capital  stock  does  not  impart  to  that  corporation  any 
“  of  its  privileges  or  prerogatives,  that  it  lays  down  its 
“sovereignty,  so  far  as  respects  the  transactions  of  the 
“  corporation,  and  exercises  no  power  or  privilege  in 
“  respect  to  those  transactions  not  derived  Irom  the 
“charter,  has  been  repeatedly  affirmed  by  this  court. 

«  :-s  *  ” 

And  our  opinion  is  that  “ the  fact  that  the  capital 
“  stock  of  this  corporation  came  from  the  State  which  zvas 
“  solely  interested  in  the  profits  of  the  business,  does  not 
“  affect  the  complainants  right  as  a  creditor  to  be  paid 
“  out  of  its  property ,  a  right  which  as  we  have  seen 
“follows  the  fund  into  the  hands  of  every  person,  save 
“a  bona  fide  creditor  or  purchaser,  and  which  a  court 
“  of  equity  is  bound  to  enforce  by  its  decree  against 
“any  party  (except  such  a  creditor  or  purchaser)  capa- 
“ble  by  law  of  being  brought  within  its  jurisdiction.” 

The  case  of  Elliot  v.  Van  Voorst,  et  al.,  3  Wallace, 
jr.,  Reps.  299,  decided  in  i860,  seems  to  be  directly 
to  the  point.  It  was  there  ruled  that  the  rights  of  the 
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United  States  Government  as  a  sovereign,  and  its 
prerogatives  as  such,  are  co-extensive  with  the  func¬ 
tions  of  Government  committed  to  it. 

When  it  purchases  land  within  a  State  not  intended 
for  forts,  arsenals,  and  other  national  uses,  but  merely 
to  secure  a  debt,  it  takes  the  land  as  any  other  corpo¬ 
ration,  and  cannot  claim  any  of  the  immunities  or  pre¬ 
rogatives  of  a  sovereign. 

Consequently,  a  mortgagee  may  have  a  .valid  decree 
in  Chancery  for  the  sale  of  the  mortgaged  land,  where 
the  United  States  is  owner  of  the  equity  of  redemption, 
on  a  notice  given  in  any  manner  the  court  may  prescribe. 

The  history  of  the  title  passed  upon  was  this : — Van 
Voorst  was  the  original  owner  of  a  lot.  He  sold  it  to 
one  Innis,  who  reconveyed  it  on  the  same  day,  by  way 
of  mortgage  to  secure  a  balance  of  the  purchase 
money.  Innes  conveyed  his  equity  of  redemption  to 
one  Swartwout,  Collector  ot  the  port  of  New  York. 
Swartwout  becoming-  a  defaulter  to  Government,  this 
lot  was  seized,  sold  and  bid  in  for  the  United  States, 
and  a  deed  made  to  them  by  the  Marshal.  The  com¬ 
plainant  claimed  under  the  United  States,  whose  title 
he  had  bought.  Neither  principal  nor  interest  having 
been  paid  on  the  mortgage  to  Van  Worst,  the  mort¬ 
gagee,  for  some  time,  and  the  land  being  vacant  and 
unproductive,  and  the  only  remedy  left  to  him  being  a 
sale  of  the  land  under  his  mortgage;  he  filed  his  bill 
in  the  Court  of  Chancery  of  New  Jersey,  to  have  his 
mortgage  foreclosed  and  the  land  sold  to  satisfy  the 
debt  due  on  the  mortgage.  The  bill  set  forth  that  the 
United  States  had  become  owner  of  the  equity  of  re¬ 
demption,  and  prayed  that  a  notice  or  subpoena  might 
issue  to  J.  S.  Green,  Esq.,  Attorney  of  the  United 
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States  for  New  Jersey  district,  that  he  answer  in  behalf 
ot  the  United  States  and  show  any  defence  against 
the  prayer  of  the  bill. 

The  question  presented  was,  whether  the  judicial 
sale  by  the  Court  of  Chancery  of  New  Jersey,  to 
satisfy  or  foreclose  the  mortgage,  was  valid  or  void; 
the  complainants  contending  that  it  was  void,  because 
the  United  States  beincr  a  sovereign,  could  not  be  sued 
in  the  State  Court  of  New  [ersey.  But  the  Circuit 
Court  ot  the  United  States  held  to  the  contrary  of 
all  this. 

Mr.  Justice  Grier  said: — 

“  *  I  am  of  opinion  that  the  Court  of  Chancery 

“  ot  New  jersey  had  jurisdiction  to  effect  a  sale  of 
“these  mortgaged  premises,  in  satisfaction  ot  the  lien; 
“  that  its  decree  and  the  sale  under  it  are  not  void  for 
“  want  of  jurisdiction.  *  *  ” 

It  is  difficult  to  understand  how  a  clearer  parallel  to 
our  case  could  be  produced  than  that  I  have  just  cited. 
Property  belonging  to  the  United  States,  but  subject 
to  a  lien,  was  sold  by  decree  ot  a  State  court,  in  order 
that  the  incumbrancer  might  be  paid;  and  it  was  held 
that  the  sale  divested  the  title  of  the  general  Govern¬ 
ment. 

This  would  seem  to  be  but  the  simplest  justice — for 
if  a  sovereign  see  fit  to  hold  property  subject  to  a 
lien,  how  is  it  possible  for  her  to  say  that  the  privilege 
of  immunity  shall  so  attach  itself  to  the  property  as  to 
strip  the  creditor  ot  his  incumbrance,  and  thus  spoil 
him  of  his  right. 

The  case  of  the  Trustees  of  the  Wabash  and  Erie 
Canal  Co.  v.  Beers ,  (2  Black,  448,)  is  well  known  to 
the  profession.  An  analysis  of  the  facts  there  reported 
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will  show  the  striking  analogy  between  it  and  the 
present  case.  It  came  to  Washington  on  an  appeal 
from  the  Circuit  Court  of  United  States  for  the  Dis¬ 
trict  of  Indiana. 

The  general  Government  had  granted  to  the  State 
of  Indiana  certain  lands  to  aid  in  the  construction  of 
a  canal  to  unite  Lake  Erie  with  Wabash  River. 

In  i  S3 2  the  legislature  of  Indiana  authorized  the 
board  of  canal  commissioners  to  borrow  $200,000,  to 
be  used  in  making  a  canal,  and  pledged  the  lands 
donated  by  the  Linked  States,  and  all  moneys  arising 
therefrom,  for  the  payment  of  the  bonds.  The  rents 
and  profits  of  the  canal  belonging  to  the  State  were 
also  pledged;  and  the  State  guaranteed  the  bonds. 
Two  hundred  bonds  of  $1,000  each  were  issued,  and 
the  plaintiff  held  two  of  them. 

In  1834  the  legislature  authorized  another  loan  of 
$400,000,  and  pledged  the  canal  and  the  same  land, 
and  guaranteed  the  bonds. 

In  1835  the  State  passed  an  act  creating  a  loan  of 
$227,000,  for  the  payment  ol  this  she  did  not  pledge 
the  canal. 

In  1836  a  law  was  passed  for  a  general  system  of 
internal  improvement  and  to  borrow  $10,000,000;  for 
which  the  State  pledged  her  canals,  railroads,  turn¬ 
pikes,  and  the  tolls  and  water  rents  arising  from  them; 
$500,000  of  the  loan  was  for  the  benefit  of  the  Wabash 
Canal,  for  which  the  Canal,  its  lands  and  resources, 
were  again  pledged  as  security. 

The  plaintiff  owned  thirteen  bonds  of  $1,000  each 
of  the  ten  million  loan. 

The  State  became  embarrassed,  and  an  act  of  1846 
and  a  supplement  of  1S47  were  passed,  providing  for 
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a  surrender  of  bonds  by  the  holders  and  an  issue  of 
stock  certificates  to  complete  the  Canal. 

Ihe  plaintiff  surrendered  his  thirteen  bonds,  but  he 
did  not  surrender  his  two  bonds  of  the  first  loan. 

It  was  held  that  the  surrender  of  the  thirteen  bonds 
did  not  constitute  an  agreement  to  surrender  the  two 
bonds  ;  that  the  first  issue  of  the  bonds  was  a  lien 
upon  the  Canal,  its  lands  and  revenues,  “  and  the 
“legislature  could  not  divest  that  lien  or  postpone  it 
“  to  others,  because  it  was  the  result  of  contract,  and 
“was  protected  by  the  provisions  of  the  Constitution 
“of  the  United  States  against  impairing  the  obligation 
“of  contracts." 

The  Supreme  Court  affirmed  the  principle  upon 
which  the  case  had  been  ruled,  but  added :  “  The  bill 
“  in  this  case  must  be  treated  as  in  the  nature  of  a 
“  creditor’s  bill  although  not  strictly  of  that  class.  The 
“  decree  *  *  *  should  provide  for  the  other 

“  holders  the  same  relief  which  it  gives  to  the  plaintiff. 
“  And  the  case  should  be  referred  to  a  Master  to 
“ascertain  who  these  bondholders  are,  about  which  we 
“presume  there  will  be  but  little  difficulty,  and  to 
“  notify  them  to  come  in  and  share  in  the  fruits  of  the 
“  decree,  on  paying  their  proportion  of  its  expense. 
“For  this  purpose  the  case  is  remanded  to  the  Circuit 
“  Court  with  instructions  to  proceed  in  accordance 
“with  this  opinion.” 

The  case  of  The  Siren,  7  Wallace,  152,  (1868,)  is  also 
full  in  its  application  to  my  position,  that  the  property  of 
a  sovereign  once  within  the  jurisdiction  of  a  court  is 
liable  for  all  just  demands  against  it.  The  court  ruled 
in  this  case  that  a  claim  for  damages  exists  against  a 
vessel  of  the  United  States  guilty  of  a  maritime  tort 
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as  much  as  if  the  offending  vessel  belonged  to  a  private 
citizen.  And  although  for  reasons  of  public  policy  the 
claim  cannot  be  enforced  by  direct  proceedings  against 
the  vessel,  yet  it  will  be  enforced  by  the  courts  when¬ 
ever  the  property  itself,  upon  which  the  claim  exists, 
becomes,  through  the  affirmative  action  of  the  United 
States,  subject  to  their  jurisdiction  and  control.  The 
Government  in  such  a  case  stands,  with  reference  to 
the  rights  of  the  defendants  or  claimants,  as  do  private 
suitors,  except  that  it  is  exempt  from  costs,  and  from 
affirmative  relief  against  it,  beyond  the  demand  or 
property  in  controversy. 

By  the  admiralty  law,  all  maritime  claims  upon  the 
vessel  extend  equally  to  the  proceeds  arising  from  its 
sale,  and  are  to  be  satisfied  out  of  them. 

These  principles  were  thus  applied : — A  prize  ship 
in  charge  of  a  prize  master  and  crew,  on  her  way  from 
the  place  of  capture  to  the  port  of  adjudication,  com¬ 
mitted  a  maritime  tort,  by  running  into  and  sinking 
another  vessel.  Upon  the  libel  of  the  Government, 
the  ship  was  condemned  as  lawful  prize  and  sold,  and 
the  proceeds  paid  into  the  registry.  The  owners  of 
the  sunken  vessel  and  the  owners  of  her  caruo,  there- 
upon  intervened  by  petition,  asserting  a  claim  upon 
the  proceeds  for  the  damages  sustained  by  the  collision; 
and  it  was  held,  that  they  were  entitled  to  have  their 
damages  assessed  and  paid  out  of  the  proceeds,  before 
distribution  to  the  captors. 

Mr.  Justice  Field,  at  page  160,  cites  and  relies  on 
United  States  v.  Wilder ,  3  Sum.  308,  and  he  adds  at 
page  1 61  : — 

“  In  the  case  of  the  schooner  Davis  and  carg-o, 
“  recently  decided  in  the  Circuit  Court  of  the  United 
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“  States  for  the  Southern  District  of  New  York,  cotton 
“  belonging  to  the  United  States  was  held  liable  to  con- 
“  tribution  to  meet  the  allowance  made  for'  salvage  services 
“  in  saving  vessel  and  cargo.  ‘The  mere  fact,’  said  the 
Court,  ‘ot  the  ownership  of  the  cotton  by  the  Govern- 
“  ment,  in  the  act  of  being  carried  to  its  port  of  desti- 
“  nation  tor  the  purposes  of  a  market  as  merchandise, 
“we  think  did  not  exempt  it  from  the  lien  in  case  of 
“  salvage  service.’  W e  shall  not  enter  into  an  argil- 

o  o 

“ment  in  support  of  the  position,  as  the  subject,  or 
“  rather  a  kindred  one,  the  liability  of  property  of  the 
“Government  for  general  average — and  the  present 
“  question  incidentally  have  been  already  most  elabo¬ 
rately  examined  by  Mr.  Justice  Story.  We  are 
“  inclined,  also,  to  the  opinion  that  it  is  the  doctrine  of 
“the  admiralty  in  England,  and  of  the  most  approved 
“modern  elementary  writers  on  the  subject  in  this 
“  country.” 

I  have  already  stated  in  referring  to  Osborn  v.  The 
Bank  of  United  States,  that  it  was  directly  affirmed  in 
Davis  v.  Gray,  16  Wallace,  203. 

In  support  of  this  assertion,  I  desire  now  to  call 
your  attention  to  Davis  v.  Gray.  You  will  see  that  it 
affirms  the  following  principles  as  having  been  already 
established. 

That  a  Circuit  Court  of  the  United  States,  in  a  proper 
case  in  equity,  may  enjoin  a  State  officer  from  executing 
a  State  law  in  conflict  with  the  Constitution  ora  statute 
of  the  United  States,  when  such  execution  will  violate 
the  rights  of  the  complainant. 

That  where  the  State  is  concerned  the  State  should 
be  made  a  party,  it  it  can  be  done.  That  it  cannot  be 
done  is  a  sufficient  reason  tor  the  omission  to  do  it, 
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and  die  case  may  proceed  to  decree  against  her  officers 
in  all  respects  as  if  she  were  a  party  to  the  record. 

That  in  deciding  who  are  parties  to  the  suit  the 
Court  will  not  look  beyond  the  record.  That  making 
a  State  officer  a  party  does  not  make  the  State  a  party, 
although  her  law  may  prompt  his  action,  and  she  may 
stand  behind  him  as  the  real  party  in  interest;  that  a 
State  can  be  made  a  party  only  by  shaping  the  bill 
expressly  with  that  view,  as  where  individuals  or  cor¬ 
porations  are  intended  to  be  put  in  that  relation  to 
the  case. 

Here  (in  Davis  v.  Gray,)  the  State  of  Texas  was 
actually  the  party — the  nominal  defendants  were  her 
Governor  and  Land  Commissioner.  The  State  had  in 
1856  incorporated  a  Railroad  with  an  immense  land 
grant.  In  November,  1869,  a  new  Constitution  was 
adopted,  by  which  all  lands  granted  to  railroad  com¬ 
panies  and  then  unaliened,  were  “declared  forfeited  to 
“  the  State  for  the  benefit  of  the  School  Fund.”  The 
Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas  declared  this  provision  null,  and 
perpetually  enjoined  the  defendants  from  issuing  any 
patent  for  the  Company’s  lands.  This  decree  was 
affirmed  by  the  Supreme  Court  of  the  United  States. 

You  will  find  the  latest  reported  decision  of  the 
Supreme  Court  of  the  United  States  upon  this  ques¬ 
tion  in  17  Wallace,  425.  It  is  the  State  ex  relatione, 
Theodore  D.  Wagner  v.  John  R.  Stoll,  the  treasurer 
of  Charleston  county.  The  opinion  was  delivered  by 
Mr.  Justice  Hunt,  so  recently  as  October  term,  1873. 
The  State  of  South  Carolina  was  substantially  the 
party  upon  the  record.  There  as  here,  a  sovereign 
was  represented  by  her  treasurer.  She  had  chartered 


44  SWASEY  VS.  NORTH  CAROLINA  RAILROAD  COMPANY, 


a  State  bank,  and  had  provided  in  the  sixteenth  section 
ot  the  Act  of  Incorporation,  that  the  notes  of  the  bank 
should  be  receivable  at  the  treasury  in  payment  of 
taxes  due  to  the  State.  Mr.  Wagner  was  indebted  for 
taxes,  and  he  tendered  $4,000  and  upwards  to  the 
defendant,  the  county  treasurer  of  Charleston,  in  bills 
ol  the  bank.  The  officer  refused  to  receive  them. 
Mr.  Wagner  applied  for  a  mandamus  to  compel  the 
defendant  to  receive  the  bank  notes.  The  Supreme 
Court  of  South  Carolina  adjudged  that  the  Treasurer 
was  not  bound  to  receive  the  notes,  and  refused  the 
mandamus.  Mr.  Wagner  thereupon  took  his  writ  of 
error  from  the  Supreme  Court  of  the  United  States. 

1  he  question  of  course  directly  affected  the  sovereign, 
for  it  concerned  the  collection  of  her  revenues.  She 
was  not  a  party  to  the  record  in  name,  although  clearly 
so  in  interest.  Yet  no  one  dreamed  that  this  fact 
struck  dead  the  arm  of  the  law,  and  turned,  like  the 
Gorgon’s  head,  into  speechless  stone,  all  that  looked 
upon  it.  The  Supreme  Court  considered  with  great 
care  all  the  Acts  of  Assembly  relied  upon  as  affecting 
the  relator's  rights,  and  concluded  their  opinion  in 
these  words : 

“ Much  that  is  difficult  in  the  consideration  of  the  case 
“  of  this  bank ,  is  explained  by  the  fact  that  the  State 
“ itself  was  its  sole  stockholder ,  receiving  all  the  benefits 
“  of  its  bills  issued,  and  responsible  for  all  its  losses  and 
“  the  payment  of  its  bills." 

“Upon  the  whole  case  we  are  clear  that  the  judg- 
“  ment  below  must  be  reversed,  and  a  mandamus  issued 
“  to  the  collector  directing  him  to  receive  in  payment  of  the 
“  relator's  taxes  the  bills  offered  by  him." 

I  also  refer  my  learned  opponents  to  the  case  of 
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Baring  Brothers  &  Co.  v.  Dabney ,  Morgan  &  Co.,  and 
the  Bank  of  the  State  of  South  Carolina ,  decided  by 
the  Supreme  Court  of  the  United  States  at  October 
term,  1873. 

It  may  be  of  interest  to  your  Honors  to  notice  that 
the  principles  for  which  I  here  contend  have  been 
recognized  in  the  mother  country  ;  and  that  in  a  very 
recent  case  many  of  the  American  authorities  have 
been  cited  by  a  distinguished  and  learned  judge.  Be¬ 
fore  referring  more  particularly  to  that  case,  I  ask  your 
attention  to  a  few  decisions  which  ante  date  it. 

The  Prins  Frederik  was  decided  in  1820  (2  Dod¬ 
son’s  Admiralty  Rep.,  451).  It  was  a  libel  by  salvors 
against  a  ship  of  war  belonging  to  the  King  of  the 
Netherlands. 

Sir  William  Scott  said  : — 

“The  first  application  for  a  recompense,  in  the  na- 
“  ture  of  salvage,  ought  in  the  case  of  a  ship  of  war 
“  belonging  to  a  foreign  state,  to  have  been  made  to 
“  the  representative  of  that  state,  resident  in  this  coun- 
“  try.  *  *  It  is  not  reasonable  to  suppose  that  pri- 

“  vate  individuals  in  this  country  should  go  unrewarded 
“  for  services  performed  to  the  ships  of  foreign  gov- 
“  ernments.  *  *  *  A  warrant  of  detainer  is  sued 

“  out  of  the  Court  of  Admiralty,  which  begets  a  deli- 
“  cate  question  of  jurisdiction  in  international  law. 
“*  *  *  1  adjudge  the  sum  of  ^800  to  be  paid  to 

“  these  salvors,  together  with  their  expenses.” 

Gladstone  v.  Muslims  Bey ,  (1  Hemming  and  Miller, 
495,)  was  decided  in  1862.  The  plaintiffs  there  pro¬ 
jected  a  company  to  carry  on  Banking  business  at 
Constantinople.  The  Turkish  Government  made  a 
firman  or  concession,  which  received  the  Sultan’s 
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assent  and  was  accepted  by  the  concessionaires  on  the 
understanding,  as  the  plaintiff’s  alleged,  that  the  Sultan 
would  withdraw  all  existing  kaimes  or  paper  money  in 
his  Dominions,  and  that  no  further  issue  should  be 
made  during  the  existence  of  the  bank.  Certain  secu- 
rities  were  to  be  deposited  by  the  plaintiffs  in  the 
Bank  of  England  in  the  name  of  the  Turkish  Ambas¬ 
sador  in  London,  as  security  for  the  execution  ot  the 
contract.  An  additional  article  of  agreement  was 
made  by  which  the  operations  of  the  bank  should  com¬ 
mence  three  months  after  the  withdrawal  of  all  paper 
money.  Ultimately  the  Sultan  refused  to  ratify  the 
additional  article,  and  the  kaimes  not  having  been 
withdrawn  the  majority  of  the  shareholders  in  the 
Company  had  their  money  returned.  The  Directors 
ot  the  Bank  declined  to  commence  business  until  the 
kaimes  were  withdrawn  and  Musurus  thereupon  threa¬ 
tened  to  withdraw  the  deposited  securities  as  forfeited 
unless  the  concessionaires  would  give  up  their  firman. 

The  plaintiffs  filed  a  bill  praying  a  declaration  that 
the  deposit  had  not  been  forfeited  and  for  an  injunction 
against  Musurus,  and  Bank  of  England  and  the  Sul¬ 
tan,  to  restrain  the  delivering  of  the  deposit  to  any 
persons  other  than  the  plaintiffs. 

Vice  Chancellor  Sir  W.  Page  Wood  said: — 

“  *  *  If  the  trust  funds  were  not  invested  in  the 

“  Bank  of  England,  it  is  quite  true  I  could  not  deal 
“  with  him,  (the  Ambassador,)  on  account  of  the  im- 
“  possibility  of  any  process  being  had  against  an  Am- 
“  bassador.  But  the  funds  being  in  the  Bank  of  Eng- 
“  land,  it  appears  to  me  clear  that  I  could  in  such  a 
“state  of  circumstances  prevent  the  Bank  of  England 
“  from  handing  it  over  to  the  Ambassador,  upon  a 
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“  distinct  intimation  on  his  part  that  he  intended  to 
“apply  it  to  his  own  use.  *  *  though  I  cannot  hold 

“  this  gentleman  here,  because  he  is  an  Ambassador, 
“yet  the  fund  being  here,  this  Court  has  jurisdiction 
“  to  prevent  that  fund  being  wasted.  *  ” 

Lariviere  v.  Morgan ,  41  Law  Journal,  Ch.  746,  was 
decided  in  1872.  It  was  there  held  that  if  a  foreign 
government  or  state  having  notice  of  a  suit  instituted 
in  England  for  the  administration  of  a  fund  in  which 
it  is  entitled  to  claim  an  interest,  does  not  appear  and 
submit  its  rights  to  the  jurisdiction  of  the  Court,  the 
Court  will  proceed  in  its  absence. 

In  November,  1870,  the  French  Government  in¬ 
structed  their  bankers  in  London  to  open  a  special 
credit  in  favor  of  the  plaintiff  for  ^40,000,  to  be  paid 
to  him  rateably  as  certain  goods  contracted  to  be  sup¬ 
plied  by  the  plaintiff  should  be  delivered.  Part  of  the 
contract  was  performed  and  a  proportionate  part  of 
the  money  was  paid  to  the  plaintiff,  but  a  dispute  hav¬ 
ing  arisen  as  to  the  rest  of  the  contract,  the  plaintiff 
filed  his  bill  against  the  bankers  and  the  French 
Republic,  for  a  declaration  and  performance  of  the 
trusts  of  the  residue  of  the  ,£40,000.  The  French 
Republic  did  not  appear. 

It  was  held  :  That  the  Court  had  jurisdiction  over  the 
fund  and  in  the  absence  of  the  French  Republic  would 
proceed  to  ascertain,  as  it  best  could,  the  rights  of  the 
parties  who  appeared. 

The  Lord  Chancellor,  (Hatherley)  said: — 

“  *  *  So  I  apprehend  we  must  ascertain  as  we 

“  best  can,  in  the  absence  of  those  parties  who  do  not 
“appear,  the  rights  of  the  persons  interested  in  the 
“fund  who  do  appear.  There  may  be  many  cases  in 
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which  a  foreign  Government  has  some  interest,  but 
the  other  parties  interested  must  not  suffer  because 
it  is  impossible  to  compel  the  attendance  of  one  of 
“  those  who  might  claim  the  fund.  *  *  *  *  *  * 

“  I  assume  that  the  comity  of  nations  extends  :i:  * 
and  that  the  French  courts  would  recopmise  a  deci- 

o 

“sion  of  a  court  of  competent  jurisdiction  in  a  country 
where  the  property  is  situated  and  where  the  rio-hts 

o 

“  have  been  properly  tried.  *  ” 

I  am  now  about  to  cite  the  most  recent  English 
decision  on  this  subject.  It  will  be  regarded  through 
all  time  as  a  leading  case.  For  extent  of  judicial 
research — lor  thoroughness  and  comprehensiveness  of 
judgment — tor  the  great  industry  and  learning  exhibited 
in  the  opinion,  it  stands  almost  without  a  parallel,  and 
will  make  the  name  of  Sir  R.  Phillimore  famous 
wherever  the  English  law  shall  be  studied. 

The  case  referred  to  is  “ The  Charkieh The 
argument  consumed  three  days  in  March,  1873.  The 
opinion  was  delivered  May  7,  1873.  The  facts  were 
as  follows : —  1  he  Charkieh  was  an  iron  screw  steamer 
belonging  to  the  Khedive  of  Egypt.  She  was  a  part 
of  the  Imperial  Ottoman  navy ,  carrying  the  naval 
pendant  and  ensign  used  by  all  ships  of  the  Egyptian 
navy  as  distinguishing  them  from  merchant  vessels. 
Pier  officers  held  commissions  from  the  Khedive,  and 
were  under  the  directions  of  the  Minister  of  Marine. 
For  some  time  before  the  occurrence  which  cave  rise 

o 

to  the  suit,  the  vessel  was  engaged  in  carrying  mails, 
passengers  and  cargo  between  Alexandria  and  Con¬ 
stantinople.  In  September,  1871,  she  was  sent  to 
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England  for  the  purpose  of  being  repaired.  She  car¬ 
ried  a  cargo  with  her.  Having  completed  her  repairs, 
she  was  advertised  for  the  return  voyage,  and  while 
making  a  trial  trip  of  her  machinery  she  came  into 
collision  with  the  steamship  Batavier  in  the  river 
Thames.  The  Charkieh  was  arrested.  In  November, 
1872,  the  Khedive  applied  to  the  Court  ol  Queen’s 
Bench  to  restrain  the  Court  of  Admiralty  from  proceed¬ 
ing:  further  in  the  suit  instituted  in  that  Court.  The 
Queen’s  Bench  refused  the  prohibition,  expressing  no 
opinion  on  the  case,  and  simply  deciding  that  the 
question  involved  was  one  upon  which  the  Court  of 
Admiralty  was  specially  qualified  to  adjudicate.  An 
appearance  was  then  entered  under  protest,  and  the 
argument  presented  some  interesting  questions.  The 
libellants  denied  that  the  Khedive  was  entitled  to  the 
privileges  of  a  sovereign  prince.  They  contended, 
secondly,  that  even  these  privileges  would  not  protect 
his  ship  from  arrest  in  a  suit  for  damage  by  collision. 
And  lastly,  that  if  both  these  questions  should  be 
decided  against  them,  still  the  privilege  if  it  existed 
had  been  waived  by  the  employment  of  the  ship  as  a 
trader.  The  judgment  of  Sir  R.  Piiillimore  is  well 
worthy  of  a  careful  perusal.  He  seems  to  have  studied 
with  great  industry  not  only  the  general  history  of 
Egypt — the  firmans  of  the  Ottoman  Empire  on  this 
subject — but  the  European  treaties  which  concerned 
the  relations  between  Egypt  and  the  Porte.  In  addi¬ 
tion  to  this  he  consulted  the  foreigm  office.  From 
these  various  sources  the  learned  Judge  collected  a 
vast  amount  of  information  of  interest  to  the  historian. 
The  conclusion  ol  that  branch  of  the  inquiry  was  against 
the  position  assumed  for  the  Khedive,  Egypt  having 
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no  independent  army  or  flag,  and  never  having  been 
recognized  as  a  sovereign  state  by  the  English  govern¬ 
ment.  Had  the  decision  been  placed  upon  this  ground 
the  case  would  have  been  no  illustration  ot  my  position. 
But  the  learned  Judge  went  further.  The  cases,  Euro¬ 
pean  and  American,  were  patiently  analyzed,  and  the 
Court  ruled  that  even  the  privilege  of  a  sovereign 
prince  would  not  extend  to  immunity  ot  the  ship  from 
arrest  in  a  suit  for  damage  by  collision;  and  that  if  the 
privilege  did  extend  to  such  an  immunity,  it  had  been 
waived  in  this  case  by  the  employment  ot  the  ship  at 
the  time  as  a  trader.  I  shall  not  quote  at  length  from 
the  opinion,  but  one  of  the  concluding  sentences  may 
be  ot  special  interest  to  my  learned  opponents,  and  I 
commend  to  their  attentive  consideration  these  words 
of  the  Judge: — 

“No  principle  of  international  law,  and  no  decided 
“case,  and  no  dictum  of  jurists,  of  which  I  am  aware, 
“has  gone  so  far  as  to  authorize  a  sovereign  prince  to 
“assume  the  character  of  a  trader,  when  it  is  for  his 
“benefit,  and  when  he  incurs  an  obligation  to  a  private 
“subject  to  throw  off.  if  I  may  so  speak,  his  disguise 
“and  appear  as  a  sovereign,  claiming  for  his  own 
“benefit  and  to  the  injury  of  a  private  person,  for  the 
“first  time  all  the  attributes  of  his  character." 

Upon  the  question  of  parties  to  the  suit,  the  plaintiff’s 
argument  in  brief  then  is  this  : — 

o 

First. — That  the  doctrine  of  prerogative  upon  which 
the  English  rule  of  the  immunity  ol  the  sovereign  is 
founded,  has  no  foothold  in  this  country;  that,  in  the 
feudal  sense,  there  is  here  no  sovereign,  because  there 
is  no  subject;  that  the  State  representing  the  people 
does  not  suffer  in  dignity  by  a  suit  at  the  hands  of  the 
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citizen;  and  that  a  State  sued  in  a  federal  court  by  a 
citizen  ot  another  State  is  not  in  the  position  of  a  foreign 
potentate  sued  by  an  English  subject  in  an  English 
tribunal. 

Second. — That  the  constitutional  amendment  applies 
only  to  a  State  in  the  exercise  of  its  legitimate  duties 
as  a  sovereign,  and  to  no  other  acts. 

Third. — That  as  to  all  acts  other  than  those  of  a 
sovereign  power,  the  State  is  affected  with  all  the 
liabilities  of  an  ordinary  citizen. 

Fourth. — That  the  Courts  will  exercise  jurisdiction 
over  the  property  of  a  State,  where  the  State  is  not 
necessarily  a  party  to  the  suit. 

Fifth. — That  the  officers  of  a  State  will  be  restrained 
by  the  Courts,  even  where  the  State  itself,  if  a  party, 
could  not  be  interfered  with. 

You  will  observe  that  I  have  not  traveled  beyond 
the  true  boundary  line  of  my  argument.  I  have  not 
undertaken  to  cite  the  numerous  cases  which  make 
the  sovereign  liable  to  interrogatories  and  to  counter- 
demand  when  he  is  a  plaintiff,  (the  reconventiones  of 
the  Roman  law,)  nor  have  I  referred  to  the  decisions 
which  incorporate  his  immovable  property  “into  the 
“jural  system  of  the  State  in  which  he  holds  it.”  This 
would  be  piling  Pelion  upon  Ossa.  I  have  contented 
myself  with  endeavoring  to  illustrate  and  to  enforce 
the  points  just  stated,  and  if  I  have  succeeded  in  show¬ 
ing  that  the  law  sustains  my  prayer,  my  task  has  been 
performed. 

The  moral  grounds  on  which  this  jurisdiction  should 
be  exercised  are  thus  stated  in  Chrisholm  v.  Georgia , 
already  cited.  “Can  it  be  intimated  in  the  remotest 
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manner,  that  a  State,  any  more  than  the  men  who 
compose  it,  ought  not  to  do  justice  and  fulfil  engage¬ 
ments?  If  justice  is  not  done,  if  engagements  are 
not  fulfilled,  is  it  upon  general  principles  of  right 
less  proper  in  the  case  of  a  great  number  than  in  the 
case  of  an  individual  to  secure  by  compulsion  that 
which  will  not  be  voluntarily  performed?  *  *  A 

State  like  a  merchant,  makes  a  contract ;  a  dishonest 
State  like  a  dishonest  merchant,  wilfully  refuses  to 
discharge  it.  1  he  latter  is  amenable  to  a  court  of 
justice.  Upon  general  principles  ol  right,  shall  the 
former  when  summoned  to  answer  the  fair  demands 
of  its  creditor,  be  permitted  Proteus-like  to  assume 
a  new  appearance,  and  to  insult  him  and  justice  by 
declaring  1  am  a  sovereign  State  ? 

Other  States  have  instituted  officers  to  judge  the 
proceedings  ol  their  King's.  Ol  this  kind  were  the 
Ephori  of  Sparta :  of  this  kind  also  was  the  Mayor 
of  the  Palace,  and  afterwards  the  Constable  of 
France. 

But  of  all  the  laws  and  institutions  relating  to  the 
present  question,  none  is  so  striking  as  that  described 
by  the  famous  Hottoman  in  his  book  entitled  Franco- 
gallia.  When  the  Spaniards  ol  Arragon  elect  a  Iving 
they  represent  a  kind  ol  play  and  introduce  a  per¬ 
sonage  whom  they  dignity  by  the  name  ol  Law,  la 
Justiza  of  Arragon.  This  personage  they  declare, 
by  a  public  decree,  to  be  greater  and  more  powerful 
than  their  kings,  and  then  address  him  in  the  follow- 
incr  remarkable  expressions:  "We  who  are  of  as 
“  great  worth  as  you,  and  can  do  more  than  you  can 
“do,  elect  you  to  be  our  King,  upon  the  conditions 
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“  stipulated.  But  between  you  and  us  there  is  one  ot 
“greater  authority  than  you.” 

The  lesson  thus  illustrated  by  history  we  ask  your 
Honors  this  day  to  announce  by  your  decree.  Although 
the  plea  of  sovereignty  is  interposed  between  these 
plaintiffs  and  their  rights,  I  answer  the  defendants  by 
saying  that  the  Law  is  superior  to  all  crowns. 

I  appeal  to  her  of  whom  Richard  Hooker  wrote 
those  beautiful  lines — now  nearly  three  centuries  old, 
but  still  as  fresh  as  ever: 

“  Of  Law  there  can  be  no  less  acknowledged  than 
“  that  her  seat  is  the  bosom  of  God — her  voice  the  har- 
“  mony  of  the  world ;  all  things  in  heaven  and  earth  do 
“her  homage — the  very  least  as  feeling  her  care,  and 
“  the  greatest  as  not  exempted  from  her  power.” 


Note. — In  Barings  v.  Dabney ,  19  Wallace,  (not  yet  published,)  it  is  ruled : — 

1. — Though  the  stock  of  a  bank  be  altogether  owned  by  a  State,  if  the  bank  is  insolvent  its 
assets  cannot  be  appropriated  by  legislative  act  or  otherwise  to  pay  the  debts  of  the  State,  as 
distinguished  from  the  debts  of  the  bank.  Those  assets  are  a  trust  fund  first  applicable  to  the 
payment  of  the  debts  of  the  bank. 

2  — An  act  of  the  legislature  requiring  the  managers  of  an  insolvent  bank  belonging  to  the 
State  to  hold  its  assets  appropriated  to  the  payment  of  certain  specified  debts,  creates  a  trust  in 
favor  of  the  creditors  holding  said  debts,  and  if  assented  to  by  them,  amounts  to  a  contract  with 
them  to  carry  out  said  trust. 

3. — If  such  an  act,  however,  has  the  effect  to  appropriate  the  assets  of  the  bank  to  pay  the 
debts  of  the  State,  to  the  prejudice  of  bill-holders  and  other  creditors  of  the  bank,  it  is  repug¬ 
nant  to  that  clause  of  the  Constitution  which  prohibits  a  law  impairing  the  obligation  of  contracts, 
and  is  void. 
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THE  North  Carolina  Railroad  Company  was  incorpo- 
1  rated  by  an  act  ol  the  General  Assembly,  passed 
January  27,  1849,  to  construct  a  railroad  to  commence 
at  the  Wilmington  and  Raleigh  Railroad,  and  proceed 
to  Charlotte.  To  aid  in  building  the  road,  the  Board 
of  Improvement  was,  by  the  act  of  incorporation,  au¬ 
thorized  to  subscribe  on  behalf  of  the  State,  $2,000,000 
to  the  capital  stock  of  the  Company. 

Sections  38  and  41  of  the  act,  are  as  follows: 

Sec.  38. — That  in  case  it  shall  become  necessary  to 
borrow  the  money,  by  this  act  authorized,  the  Public 
Treasurer  shall  issue  the  necessary  certificates,  signed 
by  himself  and  countersigned  by  the  Comptroller,  in 
sums  not  less  than  one  thousand  dollars  each,  and 
pledging  the  State  for  the  payment  of  the  sum  therein 
mentioned,  with  interest  thereon  at  the  rate  ot  interest, 
not  exceeding  six  per  cent,  per  annum,  payable  semi¬ 
annually  at  such  times  and  places  as  the  Treasurer 
may  appoint ;  the  principal  of  which  certificates  shall 
be  redeemed  at  the  end  of  thirty  years  from  the  time 
the  same  are  issued,  but  no  greater  amounts  of  each 
certificates  shall  be  issued  at  any  one  time  than  may 
be  sufficient  to  meet  the  instalments  required  to  be 
paid  at  that  time. 
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Sec.  41. — That  as  security  lor  the  redemption  of 
said  certificates  of  debt,  the  public  faith  of  the  State  of 
North  Carolina  is  hereby  pledged  to  the  holders  there¬ 
of,  and  in  addition  thereto,  all  the  stock  held  by  the 
State  in  the  North  Carolina  Railroad  Company  hereby 
created,  shall  be  and  the  same  is  hereby  pledged  lor 
that  purpose,  and  any  dividends  of  profits  which  may 
from  time  to  time  be  declared  on  the  stock  as  held  by 
the  State  as  aforesaid,  shall  be  applied  to  the  payment 
of  interest  accruing  on  said  certificates  ;  but  until  such 
dividend  of  profit  may  be  declared,  it  shall  be  the  duty 
of  the  Treasurer,  and  he  is  hereby  authorized  and 
directed  to  pay  all  such  interest,  as  the  same  may  ac¬ 
crue  out  ol  any  moneys  in  the  Treasury  not  otherwise 
appropriated. 

The  authorized  subscription  was  made  and  certifi¬ 
cates  of  debt  issued  to  the  amount  of  $1,858,000,  on 
which  the  money  was  borrowed  to  meet  the  payments. 
By  these  certificates  it  was  “  certified  that  the  State  of 
“  North  Carolina  justly  owes - or  bearer,  $1,000,  re¬ 

deemable  in  good  and  lawful  money  of  the  United 
“  States,  at  &c.,  on  the  1  st  day  of  July,  1884,  with  inter- 
“  est  thereon  at  the  rate  of  six  per  cent,  per  annum,  pay- 
“  able  hall-yearly,  at  &c.,  on  &c.,  until  the  principal  be 
“paid,  on  surrendering  the  proper  coupon  properly 
“annexed.”  On  the  14th  of  February,  1855,  the  Gen¬ 
eral  Assembly  passed ‘another  act,  entitled  “an  act  for 
“the  completion  ol  the  North  Carolina  Railroad,”  by 
the  terms  of  which  the  Public  Treasurer  was  authorized 
and  instructed  to  subscribe  for  $1, 000,000  more  to  the 
capital  stock  ol  the  Company,  and  to  make  payment 
thereof  by  issuing  and  making  sale  of  the  bonds  of  the 
State,  under  the  same  provisions,  regulations  and 
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restrictions  prescribed  tor  the  sale  ot  the  bonds  thereto- 
iore  issued  and  sold  to  pay  the  State  s  original  sub¬ 
scription,  and  the  same  pledges  and  securities  were 
thereby  given  tor  the  faithlul  payment  and  redemption 
of  the  certificates  of  debt  then  authorized,  as  were  given 
for  those  issued  under  the  direction  ot  the  first  act. 

This  stock  was  by  the  terms  ot  the  act  to  be  a  pre¬ 
ferred  stock.  The  subscription  was  made  and  certifi¬ 
cates  of  debt  in  the  same  general  form  as  the  first, 
issued  to  provide  the  means  of  payment.  Ihe  plain¬ 
tiff' is  the  owner  of  five  certificates  ot  the  first  issue  and 
two  of  the  second,  the  interest  on  the  first  issue  pay¬ 
able  January  i  st,  1869,  and  after,  and  on  the  second, 
payable  April  1st,  ot  the  same  year  and  after,  was 
unpaid,  when  this  suit  was  commenced. 

The  action  is  prosecuted  tor  the  benefit  of  all  bond¬ 
holders,  who  may  come  and  make  themselves  parties. 
About  $,1,800,000  of  the  indebtedness  is  now  repre¬ 
sented.  No  certificate  for  the  stock,  upon  either  ot  the 
subscriptions,  had  been  issued  by  the  Company  at  the 
time  of  the  commencement  of  the  action.  Since  that 
time,  upon  the  order  of  the  Court,  the  proper  certifi¬ 
cates  have  been  issued  and  placed  in  the  hands  of  a 
receiver  appointed  m  this  cause,  who  has  collected  the 
dividends  thereon  as  they  have  from  time  to  time  been 
declared  and  paid.  These  dividends,  as  tar  as  received, 
have  been  applied  to  the  payment  ot  interest,  but  there 
is  still  a  large  amount  in  arrear,  and  the  plaintiff  now 
asks  that  a  sufficient  amount  of  the  stock  may  be  sold 
to  pay  what  is  now  past  due.  It  is  first  insisted  by  the 
defendants,  that  the  State  of  North  Carolina  is  in  fact 
a  party  defendant,  and,  consequently,  that  this  Court 
cannot  entertain  jurisdiction  ot  the  cause. 
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The  State,  although  directly  interested  in  the  subject 
matter  of  the  litigation,  is  not  a  party  to  the  record. 

The  Eleventh  Amendment  to  the  Constitution  of  the 
United  States  provides,  that  no  suit  can  be  prosecuted 
in  the  Court  against  a  State,  by  the  citizens  of  another 
State  or  by  citizens  or  subjects  of  a  foreign  State.  It  has 
long  been  held,  however,  that  this  amendment  applies 
only  to  suits  in  which  a  State  is  a  party  to  the  record, 
and  not  to  those  in  which  it  has  an  interest  merely. 

It  is  next  urged  that,  if  the  State  is  not  actually  a 
party  to  the  suit,  it  is  a  necessary  party,  in  whose  ab¬ 
sence  the  cause  cannot  proceed,  and  that  as  the  State 
cannot  be  brought  into  Court,  no  relief  should  be 
granted  upon  the  case  made. 

If  the  State  could  be  brought  into  Court,  it  undoubt¬ 
edly  should  be  made  a  party  before  a  decree  is  ren¬ 
dered,  but  since  the  case  ot  Osborn  vs.  The  Bank  of  the 
United  States ,  reported  in  9th  Wheat.,  it  has  been  the 
uniform  practice  of  the  courts  of  the  United  States  to 
take  jurisdiction  of  causes  affecting  the  property  of  a 
State  in  the  hands  of  its  agents,  without  making  the 
State  a  party,  when  the  property  or  the  agent  is  within 
the  jurisdiction.  In  such  cases  the  courts  act  through 
the  instrumentality  of  the  property  or  the  agent. 

The  main  question,  therefore,  presented  for  our  de¬ 
termination,  is  whether  the  court  has  jurisdiction  of  the 
property  which  it  is  sought  to  charge,  or  of  the  agent 
oi  the  State  having  it  in  possession. 

The  property  consists  of  shares  in  the  capital  stock 
of  a  corporation.  At  its  inception  it  became  charged 
as  security  tor  the  payment  of  a  debt  of  the  State 
contracted  on  its  account.  This  was  part  of  the  law 
of  its  creation. 
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It  has  always  been  pledged.  The  property  of  a 
corporation  represents  its  stock.  This  property  the 
corporation  holds  for  its  stockholders.  A  stockholder’s 
share  ot  the  stock  is  equal  to  his  share  of  the  corporate 
property.  The  railroad  company,  therefore,  in  this 
case  holds  the  share  of  its  property  represented  by  the 
stock  subscribed  by  the  State,  in  trust,  as  well  for  the 
bondholders  as  lor  the  State.  The  charter  made  the 
company  the  depository  of  the  pledge  to  hold  it  for 
both  parties  according  to  their  respective  interests. 
Consequently  a  suit  which  seeks  to  charge  the  stock 
as  security,  and  brings  the  corporation  in  to  represent 
it,  may  be  maintained  in  the  absence  of  the  State  as  a 
party.  This  was  evidently  the  understanding  of  the 
parties  when  the  pledge  was  made.  It  was  then  the 
case,  as  now,  that  a  State  could  not  be  sued,  but  that 
its  agents  could,  and  that  property  in  the  hands  of  its 
agents  could  be  controlled  and  disposed  of  by  the 
courts  in  proper  cases,  notwithstanding  the  ownership 
by  the  State.  The  faith  ol  the  State  is  here  pledged. 
This  pledge  the  courts  could  not  enforce.  The  stock 
to  be  obtained  with  the  money  borrowed  could  not  be 
reached  under  such  a  pledge  of  faith  alone,  because  a 
suit  could  not  be  prosecuted  for  that  purpose. 

Understanding  this,  a  lien  was  given  upon  the  stock 
as  security,  “in  addition”  to  the  pledge  of  faith.  But 
it  was  no  addition,  if  the  bondholder  had  no  power  to 
make  his  security  available. 

A  lien  which  cannot  be  enforced  has  no  value  as  a 
security.  These  parties  were  engaged  in  no  such  vain 
work.  It  was  clearly  their  understanding  that  the  State 
not  only  should,  but  that  it  in  lact  did,  grant  to  the 
bondholders  the  power  to  use  the  machinery  of  the 
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courts  to  sell  this  portion  of  their  security,  if  default 
should  be  made  in  the  payment  of  the  debt. 

In  sustaining  this  action,  then,  we  are  but  carrying 
into  effect  the  manifest  intention  ot  the  parties  at  the 
time  the  money  was  borrowed. 

The  next  objection  is  that  the  stock  was  pledged  as 
security  for  the  payment  of  the  principal  ol  the  debt 
alone,  and  not  the  interest,  and  that  as  the  principal  is 
not  yet  due  there  can  be  no  decree  for  a  sale. 

The  stock  was  pledged  for  the  “redemption  of  the 
certificates  of  debt.”  The  certificates  bound  the  State 
“for  the  payment  of  the  sum  therein  mentioned,  with 
interest  thereon.”  Thus  it  is  apparent  that  the  interest 
is  as  much  a  part  of  the  obligation  of  the  certificate  as 
the  principal.  If  more  is  necessary  to  sustain  this  view, 
it  is  to  be  found  in  a  subsequent  part  of  the  section, 
where  it  is  provided  that,  “  the  principal  of  the  certificate 
shall  be  redeemable,”  &c.  If  it  had  been  supposed  that 
the  certificate  only  related  to  the  principal,  it  would 
have  been  sufficient  to  provide  for  the  time  of  the 
redemption  of  the  certificate,  the  same  as  when  in 
Section  41,  “the  security  for  the  redemption  of  the 
certificates”  was  designated  and  granted. 

If  then  the  certificates  bind  the  State  for  the  payment 
of  both  principal  and  interest,  it  would  seem  to  follow 
most  unquestionably  that  whatever  was  given  as  secu¬ 
rity  for  its  redemption  could  be  held  for  the  perform¬ 
ance  of  all  its  obligations. 

But  it  is  argued  that  the  dividends  are  specially 
designated  as  security,  and  the  only  security,  for  the 
payment  of  the  interest.  The  language  of  the  act  is 
that  the  dividends  “shall  be  applied  to  the  payment  of 
the  interest  accruing-  on  such  certificates.”  This  was 
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additional  security.  Without  it  (as  the  State  could 
not  be  sued)  there  was  no  power  to  compel  this  appli¬ 
cation.  With  it,  there  was  the  officer  in  whose  custody 
the  dividends  were  placed,  who  was,  so  long  as  the 
funds  remained  in  his  hands,  amenable  to  the  process 
of  the  courts  to  compel  him  to  do  what  the  law  required 
of  him.  It  is  again  claimed  that,  as  it  was  made  the 
duty  of  the  treasurer,  until  dividends  were  declared 
to  pay  the  interest,  as  it  accrued  out  of  any  moneys  in 
the  treasury  not  otherwise  appropriated,  it  could  not 
have  been  intended  that  the  stock  should  be  held  for 
anything-  but  the  principal.  This  too  was  additional 
security.  Without  it  the  bondholder  had  no  power  to 
enforce  the  payment  of  the  interest.  With  it,  after 
default,  upon  a  proper  showing,  the  treasurer  could  be 
compelled  to  apply  the  unappropriated  moneys  in  hand 
to  discharge  that  obligation. 

Neither  can  an  argument  in  favor  of  the  claim  of 
the  defendant  be  drawn  from  the  fact  that  the  stock  is 
pledged  for  the  redemption  of  the  certificate.  It  is 
true  the  principal  of  the  certificate  was  made  redeem¬ 
able  at  the  end  of  thirty  years,  and  that  the  interest 
thereon  was  payable  semi-annually.  The  certificate 
could  not  be  redeemed  until  both  principal  and  interest 
were  paid. 

Redemption  and  redeemable  are  therefore,  in  this 
connection,  only  other  names  for  payment  and  payable, 
and  the  General  Assembly  appears  to  have  used  the 
words  as  though  they  conveyed  the  same  meaning. 
If  the  stock  was  not  given  in  security  for  the  interest, 
then  the  faith  of  the  State  was  not  pledged  for  its  pay¬ 
ment,  for  that,  like  the  stock,  was  only  pledged  for  the 
redemption  of  the  certificate.  So,  too,  if  no  payment 
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of  interest  should  be  made  during  the  whole  thirty 
years,  no  part  of  the  stock  could  be  applied  to  its  pay¬ 
ment  then,  even  though  its  value  should  be  sufficient 
to  discharge  both  principal  and  interest.  If  the  stock 
is  held  at  all  for  the  payment  of  the  interest  it  may  be 
sold  at  any  time  after  a  semi-annual  installment  tails 
due. 

For  these  reasons  we  are  clearly  of  the  opinion  that 
the  plaintiff  and  those  he  represents  are  entitled  to 
have  their  proportion  of  the  stock,  or  so  much  as  may 
be  necessary,  sold  to  pay  the  past  due  interest  upon 
their  bonds.  They  can  act,  however,  only  lor  them¬ 
selves.  So  much  of  the  stock  as  equitably  belongs  to 
them  as  security,  they  can  control  in  this  action,  but  no 
more.  The  security  is  divisible  and  should  be  appor¬ 
tioned  to  the  various  bondholders  according  to  the 
amount  of  their  respective  claims.  Each  bondholder 
should  have  an  amount  of  stock,  which  bears  the  same 
proportion  to  the  whole  stock  that  his  bonds  do  to  the 
whole  amount  outstanding.  We  are  not  willing,  how¬ 
ever,  to  order  that  a  sale  be  made  until  ample  time  has 
been  given  the  State  to  provide  by  levy  and  collection 
of  taxes,  the  necessary  funds  for  the  payment  of  the 
interest  now  past  due,  and  such  as  may  fall  clue  before 
the  money  can  be  realized  and  be  applied.  An  account 
may  be  taken  ot  the  amount  due  for  unpaid  interest 
upon  the  bonds  so  presented  in  this  cause,  and  of  such 
as  will  mature  on  or  before  the  first  day  of  April,  1875, 
and  a  decree  entered  that  if  full  payment  thereof  is  not 
made  by  that  day,  so  much  of  the  stock  apportioned  as 
security  to  the  plaintiff  and  those  he  represents  as  may 
be  necessary  to  pay  the  same,  be  sold.  If  on  or  before 
the  day  ot  sale  it  shall  be  made  to  appear  to  the  court 
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that  the  State  has  in  good  faith  levied  the  tax  to  pay 
the  arrears  of  interest  on  said  debt,  and  provided  lor 
its  collection,  the  sale  will  be  further  suspended  until 
a  sufficient  time  shall  have  elapsed  for  the  collection 
to  be  made. 
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